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Gambia’s Genocide Claim against Myanmar: An Appraisal 
on Jurisdiction of International Court of Justice (ICJ) 

 
ATM Enamul Zahir* 
Dr. Sayeeda Anju** 

Abstract 

Gambia, being a party to the Convention on the Prevention 
and Punishment of the Crime of Genocide, 1948 (Genocide 
Convention), brought a case against Myanmar (also a 
signatory to the Convention), before the International Court of 
Justice (ICJ) on November 11, 2019. The aim of this paper is to 
focus on the jurisdiction of ICJ based on arguments forwarded 
by both parties and findings of the ICJ with reference to cited 
cases and relevant international law. The cusp of discussion of 
this article is how the Court liberally interpreted certain core 
aspects of its jurisdiction in order to entertain the application 
forwarded by Gambia; whether Gambia without being directly 
affected, has locus standi and prima facie standing to bring, and 
whether, the ICJ having considered the same has the prima facie 
standing to entertain, the matter having special regard to the 
fact that Myanmar reserved certain core articles of the 
Genocide Convention relating to jurisdiction.  

Keywords: Jurisdiction of ICJ, Interpretation, Affected Parties, 
Treaty Compliance 
 

1. Introduction 
On November 11, 2019, Gambia instituted a case against Myanmar 
before the International Court of Justice (ICJ) the principal judicial 
organ of the United Nations (UN) requesting for the indication for 
provisional measures in the backdrop of the violence of Myanmar 
Security Forces towards the Rohingyas. 1 The case is about the 

                                                             
* Associate Professor, Department of Law, University of Rajshahi, Bangladesh. 
** Professor, Department of Law, University of Rajshahi, Bangladesh. 
1 Available at-https://www.icj-cij.org/files/case-related/178/178-20191111-APP-

01-00-EN.pdf accessed on 21. 05.2020 
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application of the Convention on the Prevention and Punishment of 
the Crime of Genocide (Genocide Convention) of 1948. 
ICJ is concerned with international civil cases. It has a twofold role, to 
settle legal disputes between disputing signatory States and to give 
advisory opinions on legal questions referred to it only by duly 
authorized UN organs and specialized agencies. 2  The International 
Criminal Court (ICC) created by Rome Statute3 was running from 2002 
to deal with most serious international crimes and crime of Genocide is 
one of them. Myanmar is not a party state to Rome Statute and the 
place of occurrence of the referred incident is within Myanmar 
therefore the ICC will not entertain a case against Myanmar except for 
a specific reason like- the matter send by the Security Council to it4 or 
the prosecutor initiated the investigation proprio motu (on its own 
initiative)5  on the basis of any information.6 

Initially, this created an issue as to why a criminal matter was taken at 
hand by an inherently Civil Court and whether Gambia had the locus 
standi to bring the matter forward. The ICJ took the present case under 
Article IX of the Genocide Convention7 treating it as a contentious one. 
The ICJ applying the ‘common interest’ principle clarified the issue 
stating that signatory parties are entitled to invoke compliance of treaty 
provisions by other signatories although the seeker is not directly 
affected. Consequently redress against the breach of a treaty obligation, 
being a purely civil matter may be sought for by a signatory State 
against any other although that alleged breach led to possible 
international criminal offences such as alleged Genocide in this case. 
Hence, the matter at hand as rightly forwarded by Gambia and 
accepted by the Court is not of a criminal matter, but ensuring 
compliance for treaty provisions. 
                                                             
2 Article 96 of the United Nations Charter 
3 Rome Statute was signed in 1998 and the Court began to operate  from 2002 
4 Article 13 of the Rome Statute of the International Criminal Court 1998 
5 Ibid, Article 15  
6 However, prosecutors of ICC got permission to make investigation in 14.11.2020. 

For detail see,https://www.icc-cpi.int/Pages/item.aspx?name=pr1495 accessed 
on 16.11.2020 

7 Any ratified States entitled to forward a dispute to the International Court of 
Justice to verify the implementation status of the provisions of the Convention 
which is mostly created to establish humanity and to end impunity  
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Gambia, based on information of UN Fact-finding mission,8 accused 
Myanmar of Genocide which the latter vehemently denies to this day.9 
However, this being a trial matter is beyond the scope of the article. 
Besides, the provisional tasks directed by the ICJ to Myanmar to take 
necessary actions for prevention of destruction and ensuring 
consideration of relevant information related to allegations of acts 
under the Genocide Convention and to report back to the ICJ at 
directed intervals are outside the scope of this article as well.10 The 
paper is based on documentary sources especially the submissions of 
the parties and findings of the ICJ collected from internet resources.  
 
2. Nature of the Case and Jurisdiction of ICJ 
The petition filed by Gambia before the ICJ claiming that Myanmar’s 
role to protect a group called Rohingya reflects non compliance for the 
vested obligation of the Genocide Convention. Gambia, being state 
party to the Treaty since 1978, conveyed the message before the ICJ 
under Article IX of the Convention.11 

On plain reading of the said article it appears that only contracting 
parties to dispute may seek redress from the ICJ under this 
Convention. However, as per a Fact-Sheet about The Genocide 
Convention, available on the website of “United Nations Office On 
Genocide Prevention And The Responsibility To Protect”, ICJ 
maintains that the obligations under Genocide Convention have a 
supervisory ability in that those contracting parties who have 
competency to convince others are duty-bound to apply promising 

                                                             
8 The Independent International Fact-Finding Mission on Myanmar established by 

United Nations Human Rights Council in March 2017 and ended in September 
2019. The reportis available at- 

  https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx., 
accessed on 6.5.2020 

9 Md. Rizwanul Islam, ‘Gambia’s Genocide Case Against Myanmar: A Legal 
Review-A look at the prospects for the ICJ case, based on past precedent and 
international law’ The Diplomat November 19, 2019 

 available at: https://thediplomat.com/2019/11/gambias-genocide-case-against-
myanmar-a-legal-review., accessed on 05.05.2020. 

10 Kawser Ahmed, ‘What is next in The Gambia v Myanmar?’ Law and Our Rights, The 
Daily Star, February 25, 2020 

11 Supra  7 
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possible preventive measures against, including but not limited to, 
other party states.12 

Myanmar being one of the early signatories to the Genocide 
Convention has never been contended on the Rohingya issue which 
has been continuing for decades as an international concern13 until 
now. Gambia here used the extraterritoriality of the obligations under 
the Convention to bring Myanmar before the ICJ which entertained the 
same imposing interim preventive measures.14 

Essentially, the ICJ entertained Gambia’s application via Article 36(1) 
of the Statute of Court which allows for such petitions to be accepted 
regarding the Conventions and Treaties in force coupled with Article 
IX of Genocide Convention which enshrines established general 
customary international legal principles relating to genocide and which 
none of the parties had reserved.  

The Gambia v Myanmar (2020) Case has brought to light manifold 
academic anomalies regarding the applicability of Genocide 
Convention and its prescribed duties for ratified states along with 
scope of applicability of the governing Statute of ICJ. This article is 
only appraised with the jurisdictional aspects of ICJ and focuses 
mainly on the points raised by both parties to the dispute on that 
matter and the finding of the ICJ wherever it is available. 

2.1 erga omnes and ergaomnes partes 

These two doctrines of international customary law enshrine the idea 
that certain duties establishing certain rights globally are owed by all 
states towards all states. The doctrines have been discussed in this case 
in details to find out the locus standi of Gambia to institute this case. 
Arguments for and against Gambia’s standing and the court’s findings 
are summarily discussed in this section. 
                                                             
12 https://www.un.org/en/genocideprevention/documents/Genocide%20
 Convention-FactSheet-ENG.pdf., accessed on 02.09.2020. 
13 The Annan Commission's final report that was released in 24.08. 2017, available at: 

https://www.kofiannanfoundation.org/mediation-and-crisis-resolution/rakhine-
final  report, accessed on 06.07.2020 

14 International Court Of Justice, Press Release, Unofficial No. 2020/3, 23 January 
2020 available at: https://www.icj-cij.org/en/press-releases, accessed on 
03.07.2020 
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2.1.1.  Gambia 

The Gambia has maintained in its application that the failure of 
Myanmar to prevent Genocide amounted to violation of jus cogens 
quoting the ICJ which acknowledged the norm prohibiting genocide as 
a basic part of international law.15 Besides, the obligations under the 
Genocide Convention are owed erga omnes and ergaomnes partes.16The 
Gambia specifically alleged that Myanmar’s steps against the 
Rohingyas amounts to a serious breach of the norms and protocols of 
its own signed commitments.  

2.1.2. Myanmar 

Myanmar in its submission challenged locus standi of Gambia as it is 
not directly affected asserting the locus standi of Bangladesh for the 
same reason which perhaps amounts to an indirect admission of the 
allegations brought against it. Practically, Myanmar intends to strike 
out Gambia on technical grounds subject to the doctrines of erga 
omnes17 and erga omnes partes.18 

To that end, Myanmar tried to differentiate the doctrines of erga omnes 
and erga omnes partes by citing the judgment given by the ICJ in the 
Barcelona Traction Case19 where the court contrasted the rights which 

                                                             
15 Enforcement of Basic law created for the sake of humanity (Bosnia and Herzegovina 

vs Serbia and Montenegro), Judgment of 26 February 2007, ICJ Reports 2007, p. 111, 
para. 161 referring Congo armed conflict between Congo andRwanda, ICJ Reports 2006, 
p. 32, See paragraph64 of the Gambia vs Myanmar case 

16 Paragraph 20 of Gambia’s submission of the case referring to – implementation of 
provisions of Genocide Convention (Croatia vs Serbia), Judgment, ICJ Reports 2015, 
pp. 45-47, paragraph 85-88 (citing compliance of the norms of basic law of war 
(Bosnia and Herzegovina vs Serbia and Montenegro), ICJ Reports 2007 (I), pp. 110-111, 
paragraph 161 

17 Erga omnes means towards all or towards everyone coming from Latin term 
https://en.wikipedia.org/wiki/Erga_omnes, accessed on 4.6.2020 

18 International Law Commission interpreted, an erga omnes partes obligation is 'due 
to a set of States' and used as shown collective views of a cluster. See, Marco 
Longobardo, Genocide, Obligations Erga Omnes, and the Responsibility to Protect: 
Remarks on a Complex Convergence, The International Journal of Human Rights, 
19(8), 2015, pp. 1199-1212, DOI: 10.1080/13642987.2015.1082834 

19 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), ICJ Reports 
1970, p. 32, para. 33 
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entered “into the body of general international law” 20 and those which 
were the obligations owed both to the state and international 
community as a whole. 

Myanmar further stressed the traditional consensual jurisdiction of the 
ICJ confining its jurisdiction to matters brought before it only by 
consenting parties while warning that entertaining Gambia’s petition 
would substantively broaden the jurisdiction of the ICJ. 

Moreover, in all the cases cited21 by Myanmar apart from the Barcelona 
Traction Case, in favour of its submission, the applicants were directly 
affected States – referring to Article 42 (1) (b) of the International Law 
Commission Report on Responsibility of States for Internationally 
Wrongful Acts, 2001.22 The provision included there that ‘a group of 
state including that state’  that means the case forwarder state must 
had to face anything along with other state and at present it alone come 
to file the case on behalf of all. And hence such cases, unlike the 
present one, did not manifest actio popularis.23 

Although in ICJ its decided cases has no binding force rather carry only 
persuasive value Myanmar repeatedly claimed that no previous 
precedent can be showed in favour of applying similar type actio 
popularis.All of the previous cases directly or indirectly had an interest 
which supports them to forward a matter before the Court. 

Conclusively, Myanmar strongly maintained, if the Court allowed actio 
popularis that definitely would unlock the floodgates. 

On the point of Gambia’s standing seeking provisional measures, 
Myanmar maintained, referring to Article 41, paragraph 1, of the 

                                                             
20 Ibid., para. 34, here referred Advisory opinion of ICJ on the question of legality of 

reserving of a core article of a Convention, ICJ Reports 1951, p. 23   
21 Pakistan v. India 11 May 1973; Bosnia and Herzegovina v. Serbia and Montenegro, 20 

March 1993, Croatia v. Serbia; Democratic Republic of the Congo v. Rwanda  28 May 
2002 

22 Available at: https://legal.un.org/ilc/texts/instruments/english/draft_articles/ 
 9_6_2001.pdf. accessed on 25.5.2020 
23 Actio popularis is one types of public interest litigation filed by one on behalf of 

others, the notion came from Roman penal law. Available at-
https://www.google.com/search?client=firefox-b-d&q=actio+popularis accessed 
on 08.09.2020 
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Statute of ICJ, that the ICJ has only authority to indicate temporary 
measures in order to preserve either party’s rights respectively. 

2.1.3. The Court 

The ICJ, after hearing both parties, coincided with Gambia, 24  
paradoxically, opening the flood-gate. Substantively, the interpretation 
of the doctrines has been broadened. Possibly, setting a new precedent, 
the Court here has taken a purposive approach to interpretation as 
opposed to Myanmar’s literal one. 

3. Prima Facie Standing of the Court 
Generally, a case is filed by a state has any directly affected reason to 
proceed before the world court as part of contentious issue. Unlike this 
case did not able to demonstrate any connectivity therefore always a 
matter of discussion. 

3.1.1. Gambia 
On the point of prima facie standing of the Court to entertain the 
petition, Gambia instituted the proceedings under Article IX25 because 
Myanmar reserved Article VI26 barring any international penal tribunal 
to try a crime of Genocide within its territory. Moreover, it also 
reserved Article VIII27 disallowing parties of the treaty to knock the UN 
for prevention and suppression of genocide. The only way opens 
before party states to take assistance from the world court to ask 
another party state about justification of its performance. 

3.1.2. Myanmar 

Myanmar contended that since it reserved Article VIII, the pathway to 
invoke Genocide Convention by any [emphasis added] the contracting 
party is strictly legally not open. Moreover, since Gambia invoked 
Article IX, the prerequisite is to be a disputing party, which is not the 
case here. Thus, Myanmar here again confined itself to the black and 
white letter of the Convention without having any regard to the 
intention behind the formulation of the Convention. 
                                                             
24 Press release declared their standing with Gambia (paras 39-42), Supra note 14 
25 Supra 7 
26 Allegation of Genocide shall be tried by Tribunal 
27 Seeking interference of the United Nations 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 8 
 

Myanmar maintains that in order for the ICJ to accept the case the 
former has to give voluntary and unequivocal indication in an 
indisputable manner to the latter on that matter. 

3.1.3. The Court 

According to the author’s view the Court interpreted Article IX to 
entertain Gambia’s petition under the same, the core prerequisite of 
that, as contended by Myanmar, being firstly, whether there was a 
dispute connecting to the application, interpretation and fulfillment of 
provisions of the Genocide Convention and secondly, whether there is 
a prima facie notion of dispute involving the contracting parties. The 
Court’s observation that since the UN Fact-Finding Mission report – 
which perhaps is universally accepted - alleged violation of provisions 
of the Convention, Gambia, being a contracting party, has a prima facie 
dispute relating to the application, interpretation and fulfillment 
thereof and as a result the Court has power to accept such a petition 
throughArticle IX. 

4. Background of Presenting Petition – Financial and other 
Support 

Usually, it is not seen to forward a petition by one party backed or 
financially or in any other way supported by an international 
institution. In this particular litigation another most interesting topic 
marked before an international community that when an organization 
which is not a party may prepare a state to go forward to raise a point 
of complying of an obligation of a Treaty. 

4.1. Gambia 

Before coming to the ICJ, Gambia was, in fact, inspired by its position 
in the Ad hoc Ministerial Committee28 of OIC.29 That formed on an 
allegation of ignoring the basic liberty of a group named Rohingya by 
Myanmar. UN Fact-Finding Mission, further adding to Gambia’s 
                                                             
28 Submission of Gambia referring to Resolution of OIC, Number 4/46-, available at: 

https://www.oicoci.org/docdown/?docID=4447&refID=1250, para.  
 11(a).accessed on 08.08.2020 
29 Organization of Islamic Cooperation is an inter-governmental organization of 

Muslim majority states consisting of 57 members, https://www.oic-
oci.org/home/?lan=en – accessed on 08.08.2020 
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positive zeal, praised the efforts of Gambia and the logistical support of 
OIC to encourage and lead a case against Myanmar to the ICJ under 
the Genocide Convention. Subsequently, as a prerequisite to file a case 
and with an intention to seek redress before the ICJ, on 11 October 
2019, The Gambia’s Permanent Mission to the UN send to the 
Diplomats of Myanmar a Note Verbale 30 which is the direct 
communication between the two parties.31 

4.2 Myanmar 
Myanmar tried to brush off Gambia as a nominal applicant since the 
latter has been tasked and voluntarily funded by the OIC to bring 
about the claim. It also asserted that Gambia who chaired in the ad hoc 
committee of OIC for Rohingya, acted in a representative capacity to 
the OIC in this matter. Myanmar strongly argued that it is never 
happened that a State invoked contentious jurisdiction of the Court as 
a substitute or on behalf of an international organization and tried 
arguing that Gambia brought the case not as a contracting party to the 
Genocide Convention. Myanmar consequently warned the Court that it 
is over of the margins of Article 3432 of the Statute which allows only 
for States to invoke the contentious jurisdiction of the Court. 

4.3. The Court 
Regarding Gambia acting as a ‘proxy’ the Court simply emphasised 
that it instituted the proceedings directly by mentioning own name 
admitting its rights as a contracting party to a multilateral Convention, 
that is, the Genocide Convention. The Court added that the fact that 
Gambia may have collected favour of whatever nature from other 
whose hearts bleed for the same that does not mean that Gambia is 
unable to enforce its legal rights under the Genocide Convention. 

                                                             
30 https://www.merriam-webster.com/dictionary/note%20verbale, accessed on 

08.08.2020 
31 Thomas Van Poecke, Marta Hermez and Jonas Vernimmen, ‘The Gambia’s 

gamble, and how jurisdictional limits may keep the ICJ from ruling on Myanmar’s 
alleged genocide against Rohingya’, EJIL:TALK! Blog of the European Journal of 
International Law, November 21, 2019, available at: https://www.ejiltalk.org/the-
gambias-gamble-and-how-jurisdictional-limits-may-keep-the-icj-from-ruling-on-
myanmars-alleged-genocide-against-Rohingya/accessed on 08.09.2020 

32 The Court is allowed to hear contentious petitions when the parties are States. The 
Court can receive relevant information from Public International Organizations 
but party must have to be a State 
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5. Findings and Observations 
Although both the parties to the case have ratified the Genocide 
Convention, issue arose at the time of instituting the proceedings to 
test the compliance of a contracting party by another, on grounds of 
direct effect, whether the petitioner had standing or not having regard 
to the fact that Myanmar has not voluntarily and unequivocally 
accepted ICJ’s jurisdiction wholly by reserving core articles of the 
Convention. The Court in dealing with the issue applied and 
interpreted egra omnes and egra omnes partes in this case on the basis of 
golden rule of interpretation which is in line with an assertion made by 
Gambia and contrast with those forwarded by Myanmar. 

It seems that Myanmar made a gross mistake of not reserving Article 
IX which according to the ICJ is the operative part of the Convention to 
invoke jurisdiction of the ICJ.  

Both Gamibia and Myanmar argued about the interpretation of the 
terms ‘any party’ and ‘dispute between contracting parties’ to bring the 
case in their favour. The Court, in its findings, did not discuss the term 
‘any party’ since Myanmar reserved Article VIII.33 The Court treated 
non-compliance of the Convention as a dispute between the 
contracting parties. Besides, since Gambia is not directly in the dispute 
with Myanmar the Court used the Fact-Finding Report to establish a 
prima facie dispute of non-compliance of Convention. 

Gambia is backed by the OIC in this case which is unique in nature in 
international phenomena. Therefore, contracting parties may seek help 
from 3rd party international organisations. Although Myanmar 
rigorously raised the issue of OIC backing, the Court rejected the 
contention on the ground that the petition was submitted by Gambia in 
its own name. 

Basing Myanmar’s contention that, Bangladesh, being directly affected, 
has a legal footing as opposed to Gambia, could have brought the 
claim had it not reserved Article IX. However, it is opined that 

                                                             
33 Article VIII of the Convention inserted provisions to hammer the organs of UN to 

solve a crisis by any state party. Myanmar reserved it and present case was 
granted through Article IX hence the Court did not light upon Article VIII 
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Bangladesh still has recourse, if it wishes to join this ongoing 
proceeding, under Article 62 of the Statute34 of the Court.35 

6. Conclusion 
Contrary to the widely held popular belief and/or practice, that ICJ has 
no jurisdiction over international criminal allegations, the ICJ, in this 
case, entertained Gambia’s application from a purely civil point of 
view, namely, whether Myanmar has breached its commitment under 
a renowned international treaty based on the notion that every 
contracting parties are responsible for other contracting parties to 
ensure that compliance of Conventions in force. In reality, it cannot be 
said that it does not have implications from a purely criminal point of 
view. Nevertheless, the powers of the ICJ in entertaining the matter 
varies considerably from that of a purely criminal one such as the ICC 
in that the former would likely fail to impose any action on the 
administration of Myanmar which could be directly accused to have 
been actors behind the alleged breach. Regardless, what this case, in 
fact, does from a purely academic point of view is that it likely widens 
the scope of ICJ in its contentious jurisdiction in that any breach of 
provisions of the Convention may be challenged by any and all 
contracting parties against the accused without the latter voluntarily 
accepting the jurisdiction of the ICJ in that matter. Although, this 
rather bold legal attempt, paradoxically, has the possibility of opening 
flood-gates as warned by Myanmar, it might also act as a deterrent 
factor in the international pane in that states are likely to be more 
vigilant about the compliance of its international obligations a dire 
need of time regardless of the outcome of the case. In other words, the 
order may be a message for the states make unnecessary reservation to 
the operational articles of treaties that sometimes situation may be 
beyond calculation. 

                                                             
34 Article 62 facilitates the State(s) which has an interest of a legal naturewhich may 

be any how exaggeratedby the judgment, toconvince the Court to be a part of that 
running proceeding 

35 Law Interview: Failures by Myanmar to fulfill its obligations will be breaches of 
the UN Charter, Law and Our Rights,The Daily Star, January 28, 2020, 
https://www.thedailystar.net/law-our-rights/news/failures-myanmar-fulfil-its-
obligations-will-be-breaches-the-un-charter-1859962 
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Dowry Statutes: A Vain Venture 
 

Dr. Begum Asma Siddiqua* 

 

Abstract 

Parliament has enacted the Dowry Act, 2018 there by repealing 
the Dowry Act, 1980. The two Acts have been compared and 
the new law has been examined thoroughly. The purpose of 
the enactment of the new law and repealing of the old is 
neither clear nor justifiable. Rather unfounded enactment has 
resulted into an anomalous situation in interpretation and 
implementation of the law. The amendment made in section 
11(c) of the Nari o Shishu Nirjatan Daman Ain, 2000 as directed 
by the High Court Division to make the offence compoundable 
is praiseworthy but it has also given rise to an anomaly in 
dowry related law. All the anomalies must be addressed to 
make the law effective.   

Keywords: Dowry, systematic amendment 

1. Introduction 
The people have witnessed and experienced two dowry laws in their 
social life, the Dowry Prohibition Act, 19801   now repealed by the 
Dowry Prohibition Act, 2018 2  along with anti-dowry provisions 
enunciated in (the Prevention of Women and Child Repression Act, 
2000)3 and supplemented by the Domestic Violence Act, 2010.4  The 

                                                             
* Professor, Department of Law, University of Rajshahi, Bangladesh. 
1 Act no. XXXV of 1980 was amended in 1982, 1984 and 1986 by the Dowry 

Prohibition (Amendment) Ordinance, 1982 (Ordinance No. XLIV of 1982), the 
Dowry Prohibition (Amendment) Ordinance, 1984 (Ordinance No. LXIV of 1984) 
and the Dowry Prohibition (Amendment) Ordinance, 1986 (Ordinance No. XXVI 
of 1986) 

2 Act no. 39 of 2018 
3 Act 8 of 2000 commonly known as Nari O Shishu Nirjatan Daman Ain, 2000; the 

present law was enacted during the Awami League Government.  It repealed the 
earlier law titled Nari O Shishu Nirjatan (Bishesh Bidhan) Ain1995 [the Oppression 
of Women and Children (Special Provisions) Act, 1995, Act no. 18 of 1995] enacted 
during BNP government; which repealed another earlier law titled Cruelty to 
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presence of dowry law from the 1980s seems to have misfired in both 
ways. It has failed to protect the victim women as well as prevent the 
abuse use of the law. It does not seem that the new law in the 2018 
would be able to bring any better result as it is a rearrangement of the 
provisions of the 1980 dowry law.  

The preamble of the new Dowry Act, 2018 does not declare to 
consolidate old laws. There is no substantial reenactment. The only 
objective is to enhance punishment to check the crime. It appears that 
this law purports to send a political message to the people of a welfare 
government rather than being one. A statute needs to be read as a 
harmonious whole whenever reasonable, with separate parts being 
interpreted within their broader statutory context which is oblivious in 
the Dowry Act, 2018. The Dowry Acts, the former or the latter  is meant  
for protection of brides and preservation of family and the enjoyment 
and appreciation of the social structure. These Acts should have been 
of utmost importance for the general health, safety, and welfare of 
people and property. The enactment of second Dowry Act in 2018 does 
not make it a more effective legislation, neither there was a demand to 
enact a new one. An amendment in the existing Dowry Act, 1980 
would have sufficed the need of the present day deliberations on 
dowry.  

The Dowry Act, 1980 did not prove effective and the new Act with a 
supposed full force will also not be fruitful since this menace is given a 
socio-cultural validation by the society. This law is made to curb a 
social malaise by legal means but failed to make any impact on the 
parties to marriage from either obligation to pay or the right to 
demand dowry.  

It is pertinent to mention that this article neither intends to delve into 
dowry, a forced demand of money, a social perturbation, generally 
seizing from the wife by the husband; and nor dower, also known as 

                                                                                                                                                                
Women (Deterrent Punishment) Ordinance, 1983 (LX of 1983) promulgated by 
HM Ershad. The present law titled Prevention of Women and Child Repression 
Act, 2000 has been amended bythe Prevention of Women and Child Repression 
Act (Amendment) Act, 2003 and finally amended in 2020. 

4 Act 58 of 2010 
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Mahr or Mahrana, a compulsory consideration of Muslim marriage 
proceeding from the husband to the wife. 

The aim of this paper is to make a comparison between the new and 
the old Dowry laws thereby showing the oblivious frame of mind of 
the law makers who failed to address the crux of the problem; and the 
anomaly resulted from the addition of a sole provision in the Dowry 
Act, 2018.   

2. A Comparison of the two Dowry Acts 
A comparison has been made for a proper understanding of the two 
dowry laws, the Dowry Prohibition Act, 1980 and the Dowry 
Prohibition Act, 2018.  
2.1 Preamble  
The Dowry Act, 1980 simply declared that  to prohibit the taking or 
giving of dowry in marriages the law was enacted; whereas the Dowry 
Act, 2018 declares that it is expedient  and necessary  to enact a new 
law to reflect the demand of time considering its provisions at 
marriage or before or during continuation of marital life. To this end, 
the Dowry Act, 1980 was repealed. The Dowry Act, 2018 is quiet on its 
intention to amend or consolidate the old laws, statutory and 
precedent. 
2.2 Dowry  
Section 2 of the Dowry Act, 1980 defined dowry as  any property or 
valuable security given or agreed to be given either directly or 
indirectly  
by  i) one party  or  ii) the parents of either party to a marriage or iii) 
any other person    
to  i) the other party to the marriage or  ii)  any other person  
at  i) the time  or  ii) before or iii) after the marriage as consideration for 
the marriage of the said parties; 

An explanation was given with regard to a gift of the value of not more 
than five hundred taka by any person other than a party to the 
marriage should not have been deemed to be dowry unless they were 
made as consideration for the marriage of the said party.  



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 15 
 

A distinction was drawn between dower and dowry mentioning that 
dower was lawful for the Muslims. 

Section 2 of the Dowry Act, 2018 clarifies the word party mentioning 
that it means groom or bride or groom or brides parents or in their 
absence groom or brides legal guardian or any other person directly 
connected with the marriage.  

It defines dowry as any property or valuable security given or agreed 
to be given either directly or indirectly  

by i) one party to a marriage  

to i) the other party to the marriage   

at i) the time  or  ii) before  or  iii) after the marriage  as consideration 
for the marriage of the said parties.  

The section further clarifies that dowry does not include gifts given at 
the marriage to any party by the relatives, friends and well wishers of 
any party to the marriage . 

It also draws a distinction between dower and dowry mentioning that 
dower is lawful for the Muslims. 

The Dowry Act, 2018 has lifted the bar of dowry against a gift of any 
value. The Dowry Act, 1980 had been specific that a gift of more than 
five hundred taka was not to constitute a dowry. 

2.3 Penalty for demanding dowry  

Section 4 of the Dowry Act, 1980 penalized a person  who demanded 
dowry, directly or indirectly, from the parents or guardian of a bride or 
bridegroom, with imprisonment which may have extended from one to 
five years, or with fine, or with both. 
Section 3 of the  Dowry Act, 2018 penalizes any party  who demands, 
directly or indirectly, from the other party to the marriage any dowry, 
with imprisonment from one to five years, or with a fine which may 
extend to 50,000 (fifty thousand) taka or with both. 
The Dowry Act, 2018 has distinctively mentioned the amount of fine 
which may extend to fifty thousand taka. 
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2.4 Penalty for giving or taking dowry  

Section 3 of the Dowry Act, 1980 sanctioned a person who gave or took 
or abetted the giving or taking of dowry, with imprisonment which 
may have extended from one to five years or with fine, or with both.  
Section 4 of the Dowry Act,  2018 sanctions a party who gives or takes 
or abets to give or take  or makes agreement with the intention to give 
or take dowry,  with imprisonment which may extend from one to five 
years or with a fine, which may extend to 50,000 (fifty thousand) taka 
or with both. The amount of enhanced fine is categorically mentioned. 

2.5 Agreement for giving or taking dowry to be void  

Section 5 of the Dowry Act, 1980 declared any agreement for the giving 
or taking of dowry should have been void. 

Section 5 of the Dowry Act, 2018 also declares any agreement for the 
giving or taking of dowry shall be void. 

2.6 Penalty for false institution of cases 

Penalty for false institution of a case was not available in the Dowry 
Act, 1980 but it was later inserted in section 17 of theNari O Shishu 
Nirjatan Daman Ain, 2000 which in fact existed for more than one and a 
half century in section 211 of the Penal Code, 1860.  

Section 6 in the Dowry Act, 2018 Act reiterated the same provision 
with an enhanced penalty. It says, a person who  with intent to cause 
injury to any person, institutes or causes to institute a case or a 
complaint under the Dowry Act, 2018  against that person,  knowing 
that there is no just or lawful ground for such case or complaint  
against that person, shall be punished with  imprisonment which may 
extend to five years or with a fine, which may extend to 50,000 (fifty 
thousand) taka or with both. 

2.7 Nature of Offence   

Section 8 of the Dowry Act, 1980 declared every offence as non-
cognizable, non-bailable and compoundable. 
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Section 7 of the Dowry Act, 2018 differs with the Dowry Act, 1980 in 
declaring a dowry offence as cognizable offence whereas the Act of 
1980 placed within the category of non-cognizable offence; the other 
two nature of the offence remaining as non-bailable and 
compoundable.  

2.8 Cognizance of the Offence 
Section 7 of the Dowry Act, 1980 ascertained thata magistrate of the 
first class or any other court superior to it shall try any offence under 
this Act; such court could take cognizance on a complaint made within 
one year from the date of the offence; and it was made lawful for a 
magistrate of the first class to pass any sentence authorised by the Act 
of 1980 on any person convicted of an offence under this Act. 
Section 8 of the Dowry Act, 2018 simply declares the provisions of the 
Code of Criminal Procedure, 1898 (Act V of 1898) applicable for the 
investigation, trial, appeal and all other related matters for offences 
committed under the Dowry Act, 2018.  
In effect section 8 of the Dowry Act, 2018 reproduced the equivalent to 
the Dowry Act, 1980 because section 32 (1) of the Code of Criminal 
Procedure, 1898  authorizes only a Magistrate first class or any Court 
superior to it to prescribe punishments endorsed in the Dowry Act, 
2018.  

2.9 Power to make Rules  

Section 9 of the Dowry Act, 1980 expressed that the Government may, 
by notification in the official Gazette, make rules for carrying out the 
purposes of this Act. It laid down that such rule should be subject to 
parliamentary control. 
Section 9 of the Dowry Act, 2018 expresses in the same tone as the 
earlier Act that the  Government may, by notification in the official 
Gazette, make rules for carrying out the purposes of this Act. 
The new Act escaped the provision of parliamentary control keeping it 
wide open for the executive body to make rules without any direct 
supervision. 
The Dowry Prohibition Act, 2018 was supposed to be a comprehensive 
law if a new law on dowry was the demand of time as claimed in the 
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preamble of the new Act. Unfortunately, the Act of 2018 is only a 
rearrangement of the Dowry Act, 1980. The Dowry Act, 1980 was a 
complimentary version of the Dowry Prohibition Act of 1961 
applicable to India. Amendments to the Dowry Act, 1980 have been 
made following the steps of the Act of 1961. The parliamentary debate 
on the Dowry Act, 1980 or the Dowry Act, 2018 has not been made 
available online. Only this much could be learnt with  regard to the 
Dowry Act, 2018 that the  State Minister for Women and Children 
Affairs, Meher Afroze, placed the Bill which was sent to the 
parliamentary standing committee on women and children for further 
examination. The committee has been asked to submit its report within 
30 working days.5  It is not clear from the report as to what was the 
issue for further examination of the bill. 

3. Examining the new Statute 
Examination of the Dowry Act, 2018 reveals differences  in four areas, 
the Preamble, definition of dowry, enhancement of punishment and 
institution of false cases. The areas mentioned are examined to justify 
the changes brought. 

3.1 Preamble  

The Preamble states the purpose, aims, and justification of the Act. The 
Preamble of the Dowry Act, 2018 runs as, ‘Whereas it is expedient  and 
necessary  to enact a new law to reflect the demand of time by 
repealing the Dowry Prohibition Act, 1980 (Act No. XXXV of 1980) 
considering its provisions at marriage or before or during continuation 
of marital life; therefore it is enacted as follows’ 

Since there was no parliamentary debate available it is not clear why 
was it expedient and necessary to repeal the Dowry Act, 1980. Who 
demanded, where and when to repeal the Dowry Act, 1980 and to  
enact the Dowry Act, 2018 is also not clear. Usually the Preamble says 
that the Act is made to define, consolidate and amend a law when a 
former Act was in existence. In case of a new Act on a new subject it is 
made to define, amend and codify. The Dowry Act, 2018 has no 
intention, as it appears, of doing any of these.  

                                                             
5 Star Online Report ‘Dowry prohibition bill placed at parliament’ June 25, 2018 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 19 
 

3.2 Definition of Dowry  

Dowry does not include gifts given at the marriage to any party by the 
relatives, friends and well-wishers of either of the party to the 
marriage.6 The definition of dowry has been narrowed down. Whereas 
it was important to widen the definition of dowry to protect the 
society, the Act seems very exuberantly made shifting towards gift 
instead of dowry. It is pertinent to remark whether exclusion of gifts 
from the definition of dowry by relatives, friends, and well-wishers of 
the parties is an intentional omission or not. It is more relevant to ask 
as the Dowry Act, 1980 had a restriction on the value of such kind of  
gift not exceeding five hundred taka. The Dowry Act, 2018 has lifted 
the ban on the value of gift. Now, gift of any amount will not constitute 
dowry under the Dowry Act, 2018. 

3.3 Revising of Punishment  

The punishment for demanding, directly or indirectly7 or  giving or    
taking,  and also anybody abetting to give or take  or making 
agreement to give or take8 dowry shall be liable to punishment which 
may extend to five years and not less than one year or with a fine  
which may extend to 50,000 (fifty thousand) taka or with both. Fifty 
thousand taka fine has also been imposed in the new edition of  section 
6 for institution of a false case for dowry. Enhancing fine to 50,000 (fifty 
thousand) taka is the only addition in the Dowry Act, 2018.  

3.4 Penalty for false institution of cases 

A new provision against false institution of case has been introduced in 
section 6 of the Dowry Act, 2018.  If the Dowry Act, 2018 has now 
included a provision against false accusation of dowry complaints in 
section 6, it could as well include suicidal deaths and hurts  so often 
practised upon the wives by the husbands or the in laws. Penalty for 
such offence is provided in section 11 of the Nari O Shishu Nirjatan 
Daman Ain, 2000 

                                                             
6 Last part of Section 2(b) of both Dowry Act, 1980 and Dowry Act, 2018 
7 Section 3, Dowry Act, 1980 
8 Section 4, Dowry Act, 2018 
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This provision was not included in the Dowry Act, 2018.9  Keeping in 
line with sections 3, 4 and 6 of the Dowry Act, 2018, section 11 of 
theNari O Shishu Nirjatan Daman Ain, 2000 should have been rewritten 
in the new Dowry Act, 2018. Section 11 of the Nari O Shishu Nirjatan 
Daman Ain, 2000 (Prevention of Repression of Women and Children 
Act, 2000) provides, 

“if the husband of a woman or husband's father, mother, guardian, 
relatives or any other person of the husband's side causes death or 
attempt to cause death to that woman for dowry or causes grievous 
hurt or simple hurt to that woman that husband, husband's father, 
mother, guardian, relatives or persons –  

a) shall be sentenced to death for causing death or shall be sentenced to 
imprisonment for life for attempting to cause death and in both cases 
shall also be liable to fine,  

b) shall be punishable with lifelong rigorous imprisonment or 
maximum twelve years or minimum five years rigorous imprisonment 
and shall also be liable to fine for causing grievous hurt,  

c) shall be punishable with maximum three years, but minimum one 
year rigorous imprisonment and shall also be liable to fine for causing 
simple hurt.” 

Dowry deaths are now dealt with by the High Courts under section 
106 of the Evidence Act, 1872  shifting the burden of proof to the 
husband to show  how the wife met with the death while they were 
enjoying the company of each other.10  Following the  High Court 
Division decision by an executive legislation amendment has been 
brought into section 11(c) of the Nari O Shishu Nirjaton Daman Ain, 2000 

                                                             
9 In 2019 the High Court released the full text of a judgment directing the 

government to amend the Nari O Shishu Nirjaton Daman Act-2000 in six months for 
making the offences under its Section 11 (Ga) compoundable, Star Online Report, 
‘Nari O Shishu Nirjaton Daman Act: HC releases full text of its judgment’ May 12, 
2019  

10 Section 106 of the Evidence Act, 1872 is applied for all cases where one of the 
spouses meets with while in the company of the other 
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to make the offence compoundable.11 It is interesting to note that this 
amendment will not totally conform with the Dowry Act, 2018. The 
amendment will allow bail for a harsh offence under Nari O Shishu 
Nirjaton Daman Ain, 2000 whereas bail will be denied in a 
comparatively lenient offence under the Dowry Act, 2018. This is 
discussed in Section 5 of this article.  

Section 6 of the Dowry Act, 2018 has introduced a similar provision as 
mentioned in section 211 of the Penal Code, 1860 and section 17 of 
theNari O Shishu Nirjatan Daman Ain, 2000.  

It was comprehended, after the introduction of the Domestic Violence 
Act, 2010, a forum had been opened to give relief to the sufferers’ 
family abuse. Abuse in a family is mostly done by a husband against 
the wife in marriage, the root cause being dowry.12  As the DV Act, 
2010 failed to release the resentment of the wife against the husband, 
there was always possibility of institution of a case against such 
anguish under the Dowry Act. This may or may not be an institution of 
a false case. The Dowry Act, 2018 has addressed the issue to save the 
husband and left the wife to suffer. The new Dowry Act, 2018 seems to 
tilt to one side of the society ignoring the women, the other half of the 
society. The new venture must fail if a holistic approach is not 
undertaken to free the society from the evils of dowry. An anomalous 
situation has arisen due to the introduction of section 6 in the Dowry 
Act, 2018. The inconsistency in the law among section 211 of the Penal 
Code, 1860, Section 17 of the Nari O Shishu Nirjatan Daman Ain, 2000 
and section 6 of the Dowry Act, 2018 has been discussed under section 
5 of this article. 

3.5 Few More Amendments 

A few more amendments have been identified in the area of nature of 
the offence, taking cognizance of the offence and to make Rules. 

                                                             
11 By section 4 ofthe Nari O Shishu Nirjatan Daman (Shongshodhon) Audhadesh 2020 

(Ordinance no. 4 of 2020) section 19(1) of the Nari O Shishu Nirjatan Daman Ain, 
2000 was amended to make the offence compoundable under section 11(c) 

12 Shahnaz Huda, Five Years after Bangladesh’s Domestic Violence (Prevention and 
Protection) Act, 2010 Is it Helping Survivors ? Plan International, Dhaka, 2016, p.10 
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3.5.1 Nature of Dowry Offence  

Section 7 of the Dowry Act, 2018 stated a dowry offence shall be 
cognizable, non-bailable and compoundable whereas section 8 of the 
Dowry Act, 1980 declared a dowry offence to be non-cognizable, non-
bailable and compoundable. The original Dowry Act, 1980 stated the 
offence as cognizable, non-bailable and compoundable. Section 4 of the 
Dowry Prohibition (Amendment) Ordinance, 1986 (Ordinance No. 
XXVI of 1986) substituted the word cognizable to non-cognizable. 
Section 7 of the Dowry Act, 2018 has made a parabolic journey to 
reinstate the original version of the nature of offence. Acognizableor a 
non-cognizable offence can be reported to an officer in charge of a 
police-station. No police-officer shall investigate a non-cognizable case 
without the order of a Magistrate of the first or second class.13 The shift 
made in changing the word from non-cognizable to cognizable is a 
better provision provided the police does its duty efficaciously. 

3.5.2 Regarding cognizance of an offence of dowry  

Section 8 of the Dowry Act, 2018 provides that the provisions of the 
Code of Criminal Procedure shall be applicable for the investigation, 
trial, appeal and all other related matters. The Dowry Act, 1980 
contained the same rule regarding cognizance of a dowry offence. It 
said a Magistrate first Class will only try an offence of dowry under the 
Dowry Act, 1980.  In addition, the Dowry Act, 1980 fixed a time for the 
complainant of one year from the date of commitment of the offence 
for the Magistrate to take cognizance.   

3.5.3 Power to make Rules  

Section 9 of the Dowry Act, 2018 states that the Government may by 
notification in the official Gazette make Rules to for implementing the 
provisions of the Act. 

Section 9 of the Dowry Act, 1980 had the same words in its sub section 
1 followed by the requirement of parliamentary control in subsection 2 
over the proposed Rule to be executed.14 The parliamentary provision 
on making Rules was a better provision but the Dowry Act, 2018 

                                                             
13 See for details sections 154-156, Part V Chapter XIV, Code of Criminal Procedure, 

1898 
14 Section 9(2) of the Dowry Act, 1980 
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4. Justification for rewriting a new law 
Rearrangement of sections with a few imprecise additions does not 
justify enactment of a new Act. The new contribution by the Dowry 
Act, 2018 has been made in the four areas as stated above. The 
explanation given at the beginning of the Dowry Act, 2018 for the 
reasons of its enactment is vague and the objectives the Act seeks to 
attain is absent. 

It seems that encouragement to give gifts without restriction is 
realization of the Legislature of the reality of the society that people are 
not yet prepared to abrogate the social evil. It is obvious because the 
Dowry Act, 1980 restricted the value of gifts to differentiate it from 
dowry. Yet to lift the restriction on the value of gift is a kind of 
encouragement to allow dowry in another form.The Act has only 
enhanced the fine to fifty thousand taka keeping the other parts of the 
section intact. On the one hand fine has been increased, but on the 
other hand, the definition of dowry has been restricted. 

Though not mentioned in the preamble, the introduction of penalty for 
false institution of cases seems to supply the Dowry Act, 2018 with the 
intention to consolidate the laws. Otherwise, this provision would be 
redundant as the same provision is available in the other two laws, 
namely the Penal Code, 1860 and the Nari O Shishu Nirjatan Daman Ain, 
2000 as stated above. Considering the fact that the Dowry Act, 2018 
could have been intended to consolidate the laws, then the difficulties 
confronted by the fair gender from their counterpart and his family 
causing death must have been addressed.  This issue has been totally 
ignored.  

From among the new four changes discussed here none of them are 
worth against the hard reality of the society. The Preamble has failed to 
focus on the intention of the Act. The definition of dowry has been 
turned into a pygmy and at the same time people are deceived with the 
enhancement of fine. The provision of false institution of cases is 
redundant as the Dowry Act, 2018 was not intended to consolidate. 
The legal justification for overriding the Dowry Act, 1980 is yet to be 
discovered. Moreover, section 6 of the Dowry Act, 2018 will somehow 
cause anguish among the lawyers and the judges to comprehend and 
apply the law evenly as mentioned in the Anomaly Situation Section of 
this article. 
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It apparently appears that the Legislature has successfully enacted an 
Act which does not intensify the implementation of the law neither it 
reflects any creativity in the drafting of the law. It appears to be a failed 
or a redundant statute. The argument in favour of this statement is that 
not many changes were made in the Dowry Act, 2018. The four areas of 
changes could have been done by amending the Dowry Act, 1980. A 
new Act with no objective to attain seems to lurk in the air. It may not 
be wrong to say that the function of the Dowry Act, 2018 will not be 
any better than or may be worse with respect to the definition of dowry 
when it will be appraised in a Court of law. It seems that the Dowry 
Act, 2018 was passed from political stance to show the activities of the 
Parliament to uphold and enact law to save the common people. 
Perhaps the draft of the law has been made by a jubilant draftsperson 
devoid of the realities of social enigma and that with the same force 
passed by the Parliament. Whatever may be the reason behind the 
enactment of the Dowry Act, 2018, the Act has failed to address the 
social reality. There is still scope for amendment of the Act to address 
the social paradoxes blended with the curse of dowry. 

5. Anomalous Situation  
The introduction of section 6 of the Dowry Act, 2018 has given rise to 
an anomalous situation in the existing laws. The offences under the 
Dowry Acts of 1980 and 2018 are non-cognizable, non bailable and 
compoundable; and cognizable, non bailable and compoundable 
respectively. Thus, institution of a false case under section 6 of the 
Dowry Act, 2018 is cognizable, non bailable and compoundable. It is 
interesting to note that institution of a false case under section 211 of 
the Penal Code is non cognizable, 15  but bailable 16  and not 
compoundable.17 Section 25(1) of the Nari O Shishu Nirjatan Daman Ain, 
2000 mentions that in the absence any legal requirements to the 
contrary, the provisions of the Code of Criminal Procedure, 1898 shall 

                                                             
15 Offence under Section 211 of the Penal Code, 1860 has been mentioned in 2nd 

schedule of the Code of Criminal Procedure,1898  as non-cognizable 
16 Offence under Section 211 of the Penal Code, 1860 has been mentioned in 2nd 

schedule of the Code of Criminal Procedure,1898  as bailable 
17 Offence under Section 211 of the Penal Code, 1860 has not been mentioned in 

section 345 of the Code of Criminal Procedure,1898 as compoundable 
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be applicable which means institution of a false case under section 17 
of the  Nari O Shishu Nirjatan Daman Ain, 2000 will have the same 
consequence as section 211 of the Penal Code, 1860, that is,  the offence 
will be non-cognizable, bailable and not compoundable.  The nature of 
the offence is completely opposite in section 6 of the Dowry Act, 2018 
compared to section 211 of the Penal Code, 1860 and section 17 of the 
Nari O Shishu Nirjatan Daman Ain, 2000. 

Section 211 of the Penal Code,1860 states, 18 

“Whoever, with intent to cause injury to any person, institutes or 
causes to be instituted any criminal proceeding against that person, or 
falsely charges any person with having committed an offence, knowing 
that there is no just or lawful ground for such proceeding or charge 
against that person, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or 
with both;  

and if such criminal proceeding be instituted on a false charge of an 
offence punishable with death, 2[imprisonment] for life, or 
imprisonment for seven years or upwards, shall be punishable with 
imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine.”  

A similar provision insection 17 of theNari O Shishu Nirjatan Daman 
Ain, 2000 states, 

“Whoever, with intent to cause injury to any person, institutes or 
causes to institute a case or a complaint under any other provision of 
this Act against that person, knowing that there is no just or lawful 
ground for such case or complaint against that person, shall be 
punished with rigorous imprisonment which may extend to seven 
years and in addition shall be punished with fine.”  
Section 6 of the Dowry Act, 2018 declares,  
“Whoever, with intent to cause injury to any person, institutes or 
causes to institute a case or a complaint under this Act against that 
person, knowing that there is no just or lawful ground for such case or 
complaint against that person, shall be punished with imprisonment 
                                                             
18 Section 211, False charge of offence made with intent to injure, Chapter XI, Of 

False Evidence And Offences Against Public Justice,Penal Code, 1860 
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which may extend to five years or with a fine, which may extend to 
50,000 (fifty thousand) taka or with both.” 
Section 211 has two parts. For the first part  the punishment is less, that 
is,  “whoever, with the intention of causing injury to any person, either 
institutes any criminal proceeding against that person or causes the 
same to be instituted against him or falsely charges any person that he 
has committed an offence with the knowledge that any just ground or 
any lawful ground does not exist for such proceeding or charge against 
that person, shall be punished with simple or rigorous imprisonment 
for a term extending up to two years, or with fine, or with both. 

For the second part the punishment is more, thatis if such criminal 
proceeding is instituted on a false charge of an offence punishable with 
death, imprisonment for life, or imprisonment for seven years or more, 
shall be punishable with simple or rigorous imprisonment for a term 
extending up to seven years, and shall also be liable to fine. 

Section 17 of the Nari O Shishu Nirjatan Daman Ain, 2000 and section 6 
of the Dowry Act, 2018 hold on to the first part of section 211 of the 
Penal Code,1860 but the punishment is more and also different. It 
seems, therefore, that for the same offence three different statutory 
laws have three sets of punishments and the nature of offence is also 
different. 

For the same offence under section 211 of the Penal Code, 1860, section 
17 of the Nari O Shishu Nirjatan Daman Ain, 2000 and section 6 of the 
Dowry Act, 2018 the punishment is simple or rigorous imprisonment 
upto two years or fine or both; rigorous imprisonment upto seven 
years and fine; and imprisonment upto five years or fine upto fifty 
thousand taka or both respectively. 

The amendment made by the government to section 11(c) as directed 
by the High Court Division will also result in an anomalous situation.  
After amendment, an offence under section 11(c) will be non 
cognizable, bailable and compoundable, whereas all dowry offences 
under the Dowry Act, 2018 will be cognizable, non bailable and 
compoundable. 
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6. Suggestion for Amendment  
From the discussion above it is apparent that the Dowry Act, 2018 
needs amendment. 

It is imperative for the Dowry Act, 2018 to reinstate the definition of 
dowry mentioned in the Dowry Act, 1980.  

The Dowry Act, 2018 should include dowry death or suicidal death 
caused or instigated by the groom or members of his family. In case of 
such death amendment must be made to shift the burden of proof to 
the groom or his family members at the first instance following section 
106 of the Evidence Act, 1872. 

Since the Dowry Act, 2018 and the Nari O Shishu Nirjatan Daman Ain, 
2000 are both special laws, and both the Acts are inconsistent regarding 
the nature of the offence with regard to dowry, it should be the 
responsibility of the Court, it is submitted, to interpret the law 
harmoniously when it comes into conflict. It is, therefore, suggested to 
make an amendment to remove the difference. 

Section 6 of the Dowry Act, 2018 and sections 11(c) and 17 of NariO 
Shishu Nirjatan Daman Ain, 2000 should be amended to conform to each 
other.  

Domestic Violence Act, 2010 should be fortified with amendment to 
allow substantive relief to the victim, specially to the victim of dowry.  

7. Conclusion 
The Dowry Act, 2018 has been enacted repealing the Dowry Act, 1980. 
Adjustments are made in four areas only, the preamble, definition of 
dowry, enhancement of punishment and institution of a false case. 
These modifications could have been done in the Dowry Act, 1980 
without repealing it. The modifications in the new Dowry Act, 2018 
which is in effect a rearrangement in the Dowry Act, 1980 do not justify 
enacting a new law. Any alterations made in any law must be clear, 
well-defined and easy to implement. It is perplexing that the Dowry 
Act, 2018 has restricted the definition of dowry and enhanced the 
punishment.   
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The nature of the offence in the Dowry Act, 2018 is inconsistent with 
the dowry provision enunciated in the Nari O Shishu Nirjatan Daman 
Ain, 2000. Introduction of institution of a false case in section 6 of the 
Dowry Act, 2018 has raised more questions than solutions. This section 
is inconsistent with section 17 of the Nari O Shishu Nirjatan Daman Ain, 
2000 and also section 211 of the Penal Code, 1860. Amendments 
suggested by the High Court Division in 2019 to make section 11 (c) of 
the Nari O Shishu Nirjatan Daman Ain, 2000 compoundable will not 
make the law consistent with the Dowry Act, 2018. Dowry offence 
under section 11 (c) will be bailable whereas dowry offence under 
Dowry Act, 2018 will non bailable.  

It is incumbent upon the Legislature to study the Dowry Act, 2018, 
section 11(c) and 17 of the Nari O Shishu Nirjatan Daman Ain, 2000, 
Domestic Violence Act, 2010 and the section 211 of the Penal Code, 
1860 to make a comprehensive systematic amendment considering all 
the issues related to these provisions to present a law capable of 
implementation. 
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Legal Response to Activate the Village Courts in 
Bangladesh: Prospects and Challenges 

 
Dr. Md Abdur Rahim Mia 

 

Abstract 

The Village Court (VC) plays an important role in resolving 
small rural disputes and helps formal courts reduce its 
pressure of cases. The current VC system has been established 
in accordance with the provisions of the Village Courts Act 
(VCA), 2006 and its subsequent revision of 2013. As a state-led 
rural justice system, the VC is allowed to assess a specific 
nature of civil and criminal disputes. Though the enactment of 
the VCA is a good initiative of the Government, it has some 
loopholes and shortcomings which hamper smooth 
functioning of the VCs. Therefore, bringing reforms in VCA is 
urgently required at the present moment. 

Keywords: Village Court, Litigant, Union Parishad, Trial, 
Mediation  

 
1. Introduction 
The current judicial system of Bangladesh is overloaded with cases and 
suffers from a lack of judges and courts from the lowest to the highest 
level of the judiciary.1 Litigants have to bear high cost of litigation in 
Bangladesh. In such a scenario, the Village Court (VC) is an effective 
avenue for the village litigants. The present form of VC is based on the 
provisions of the Village Courts Act (VCA), 2006 and its subsequent 
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revision of 2013.2 The Government of Bangladesh first set up the VC in 
the country's village areas by proclaiming the Village Courts 
Ordinance (VCO) in 1976 and the Village Courts Rules in 1976 to 
confirm access to justice for people living in rural areas.  The purpose 
of the VC was to resolve disputes locally and outside of the formalities 
of the governmental agencies and court-room process of judiciary. The 
concept of the VC was to relieve the parties to the dispute of the 
cumbersome process under the judiciary in order to save time and 
money and thus enable better access to justice. 3  As a rural justice 
system the VC is empowered to try some civil or criminal 
disputes. 4 The VCA was enacted to establish VCs in every Union 
Parishad (UP) of Bangladesh and to provide easy and speedy trial 
procedure of village disputes. 5 The VC system is a very effective 
initiative of the Government of Bangladesh, but there are many 
loopholes and shortcomings in the VCA which hamper the smooth 
functioning of the VCs. There are also some issues in the VCA, such as 
inadequate financial scheme, scope of political intervention, summons, 
mediation, time limit, limited scope of appeal, monitoring mechanism, 
etc which can lead to the possibility of losing credibility and gaining a 
lowest level of trust among the rural citizen demanding justice from 
VCs.6 Furthermore, the limited types of litigation that will be rectified 

                                                             
2 It promulgated a new legislation called the Village Courts Ordinance (VCO), 1976, 

which established VCs to deal with minor criminal and civil disputes in rural 
Bangladesh. In 2006, the government repealed the VCO and Parliament passed a 
new law called the 'Village Courts Act (VCA), 2006.’The present architecture of the 
VCs is based on the provisions of the VCA and its subsequent revision - the Village 
Courts (Revision) Act, 2013. The revision of the law in September 2013 has 
strengthened the provision of mediation for compromise under the Village Courts 
Rules, 2016 (see revision section 6B of the law). The revised Act also empowers the 
village courts with power of awarding compensation/decree/property worth of 
taka 75,000 

3 Abul Barkat, Review of Social Barrier and Limitation of Village Courts, Local 
Government Division (LGD), Ministry of Local Government, Rural Development 
and Cooperatives, Government of Bangladesh under Activating Village Courts in 
Bangladesh Project, LGD, Dhaka, 2012, p.20 

4 Schedule of theVillage Courts Act, 2006 
5 Kamal Siddique, Local Government in South Asia: A Comparative Study, UPL, Dhaka, 

Bangladesh, 1992, p.37 
6 Rassel Rafi, ‘Village Court: Need Reformation to Ensure Justice’, The Daily Sun, 13 

January 2019 
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by VCs under the two VCA schedules have reduced the work 
environment of VCs in certain respects.7 Much more can be achieved 
from the VC mechanism if certain changes are brought into the VCA. 
This article reviews the laws relating to VCs and focuses on the 
weaknesses of existing laws and limitations of VCs which obstruct the 
expected functioning of the forum. The article is analytical in nature. In 
this article, both primary and secondary sources are used. 

2. Functions and Activities of the Village Court  
The existing legal framework of the VCA describes the functions, 
jurisdiction and formation of a VC. The VCA was enacted to try or 
settle rural disputes easily and quickly under UP's jurisdiction. Though 
the VCA has some legal loopholes yet it addresses almost all important 
aspects of an effective justice system.8 The main features of VCA are as 
follows: 

2.1 Jurisdiction and Powers  

According to the VCA, all cases related with the disputes or crimes 
listed in Part I9 and issues specified in Part II10 of the Schedule are 
triable by VCs11 and these crimes and disputes cannot be tried by any 
other formal courts of Bangladesh. 12  A VC cannot judge any case 
related with a crime under Part 1 of the Schedule if the defendant had 
been convicted earlier for a cognizable offence. A VC can no longer try 
a dispute listed under Part II of the Schedule if:  

(a) Minor’s interest is attached with the dispute; 
(b) Arbitration agreement exist to settle the dispute between the 

parties; and 
(c) Any party to the case is a government service holder.13 

                                                             
7 Ibid 
8 Zahidul Islam Biswas, ‘Village Court: A Neglected but Potential Justice Forum,’ in 

Law and Our Rights Section, The Daily Star, Issue No. 79, 1 August 2008 
9 See Schedule of theVillage Courts Act, 2006 
10 Ibid 
11 Section 3, The Village Courts Act, 2006 
12 Zahidul Islam, Strengthening State-led Rural Justice in Bangladesh: Views from the 

Bottom, 2nd Edition, CCB Foundation, Dhaka, 2015, p. 142 
13 Section 3(2), The Village Courts Act, 2006 
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Each VC has the authority to judge a case only if the parties to the 
conflict live within the area of the union in which the crime is 
committed or the cause of the lawsuit arises. 14  The Village Courts 
(Amendment) Act, 2013 fixed pecuniary jurisdiction of the VCs at taka 
75,000 instead of the previous limit of taka 25,000. 15  Expansion of 
financial limit in line with changing socio-economic environment 
means to entrust greater power with the VC for resolving disputes and 
to ebb pressure on lower judiciary.16 The VC enjoys power to order the 
defendant to pay compensation up to a maximum amount of taka 
75000.17 The VC can also-  

a) reject application on a reasonable ground;18 
b) issue summons to any person  to provide evidence or to produce a 

document;19 
c) enable the party to be represented by a duly authorized 

representative;20 
d) refer matters relating to public interest and justice to the 

regularcourts without making a decision;21 and 
e) reclaim compensation or fine under the Public Demands Recovery 

Act, 1913  and deposit it into the UP account.22 

According to the VCA, if any person: a) uses any insulting or violent 
words to one of the VC members during the time of the trial; or b) 
disrupts the work of the court; or c) does not provide or serve a 

                                                             
14 If one of the parties to the dispute lives in the Union where the offence was 

committed or the cause of action arose and the other party lives in another Union, 
the VC must be established in the place where the offence was committed or the 
cause arose. See Section 6, The Village Courts Act, 2006 

15 Section 7, The Village Courts (Amendment) Act, 2013 
16 Md Al Ifran Mollah, ‘Administration of State Sponsored Local Justice System: An 

Appraisal on the Legal Framework of Village Courts in Bangladesh’, International 
Journal of Legal Information, Vol-44.3, 2016, pp. 235–240 

17 Section 7(1), The Village Courts (Amendment) Act, 2013 
18 Sections 4(1) and 5(5), The Village Courts Act, 2006 
19 Ibid, Section 11 
20 Section 15, The Village Courts Act, 2006 
21 Ibid,  Section 16 
22 Ibid, Section 9 
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document to the court; or d) does not answer to the question of the 
court; or e) does not take an oath or sign a statement made by him, 
s/he will be liable for contempt of court. In such cases the VC may 
penalize him with a fine of taka up to 1000.23 

2.2 Constitution and Composition  

To constitute a VC, an application is to be submitted to the UP 
Chairman against the offences listed into Part I and Part II of the 
Schedule.24 This application must be written in a specified form and 
properly signed by the petitioner in accordance with the VCR. 25 
Thereupon, the UP Chairman examines application to determine the 
jurisdiction of the VC and he takes over and registers the candidacy if 
the dispute or offence is triable by the VC. A date and time are set and 
the respondent is asked to be present on the day to the VC. If the 
Chairman rejects the application, he must write down the causes of 
rejection on the register book.26Any party aggrieved by a dismissal 
order may go to the Assistant Judge Court to consider the case. The 
Assistant Judge is empowered to settle the case within 30 days of the 
application placed before him27or he can order the UP Chairman to 
constitute the VC. The VC is consisted of a Chairman and four 
members appointed by the parties to the case. 28  Two nominated 
members must be the members of the UP, and other two who are the 
residents of the UP must be selected by the parties outside the 
members of UP. The VCA prescribes a mandatory provision for the 
appointment of a female member from the two nominated members of 
each participating party, when a woman or minor is a party to the 
case.29 According to the VCA, the UP's Chairman will constitute a VC 
and he himself will be the Chairman of the court. If he cannot act as 
Chairman for reasonable cause or he is found biased, any UP member 
other than those appointed by the parties to the dispute shall be the 
                                                             
23 Section 11, The Village  Courts (Amendment) Act, 2006 
24 Section 4, The Village Courts Act, 2006 
25 Ibid, Rule 3  
26 Ibid,Section 4; Rule 4(3), The Village Court Rules, 2016 
27 Ibid,Section 4(3), 2006; Rule 6 
28 Ibid, Section 5 
29 Section 5, The Village Courts (Amendment) Act, 2013 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 34 
 

Chairman of the VC.30 Before constituting the VC, the UP Chairman 
asks both parties to appoint their representatives within seven days.31 
After receiving the name of four nominated persons from two parties,  
a VC is constituted.  

2.3 Issue of Summons 
After completing the registration, the UP Chairman fixes a date for first 
meeting and issues a summons for the presence of the parties and 
witnesses.32 The summons is weighted on the defendant's Form 2 and 
the witness on Form 3.33 The Chairman appoints a Village Policeman to 
carry the notice to both parties for assuring presence on due date and 
time. The assigned Village Policeman takes signatures of both parties’ 
as a proof of acceptance of summons. According to the VCA, if a 
person who has been summoned by the VC or the Chairman to appear 
or produce documents before the court, disobeys summons 
intentionally, the VC can impose on him a fine not exceeding taka 1000 
after giving him opportunity to be heard.34 

2.4 Mediation Process before Trial 

The addition of mediation-related provisions which was missing in the 
VCA, 2006 is another special feature of the 2013 amendment to the 
Act. 35 This good innovative provision of formal mediation starts 
immediately with application to UP Chairman, describing the offence/ 
disputed issues. The application is to be submitted within thirty days 
from the date of incidence.36According to the VCA, the first meeting of 
the VC must take place within fifteen days from the date of 
constituting the VC. In this session the VC hears both the parties and 
takes initiatives for mediation.37 The VC gets thirty days for mutual 

                                                             
30 Section 5(2), The Village Courts Act, 2006 
31 Rule 10, The Village Court Rules, 2016 
32 Section 10, The Village Courts Act, 2006 
33 Rules 8(1) and 8(2), The Village Court Rules, 2016 
34 Section 10(2), The Village Courts (Amendment) Act, 2013 
35 Ibid, Section 6(B), 2013 
36 Ibid, Rule 6(A) 
37 Ibid,  Section 6(B) (2) and 6(C) (1) 
37 Ibid, Section 6(B) (1) and 6(C) (1) 
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resolution of the cases/complaints. The purposes of this inclusion into 
the Act of 2013 are: 

(i) to settle the dispute in friendly environment 
(ii) to recognize the informal dispute resolution system  
(iii) to reduce the workload of the VCs.38 

VC can close the case if the plaintiff does not appear before the VC 
intentionally,39 and it can hear the reported case/complaints when the 
respondent does not appear before the court.40 After the completion of 
hearing, the VC declares a decision and the Chairman of the VC keeps 
record of the decision into the register book.41 The mediation process 
must be completed within thirty days from the date of commencement 
otherwise the VC can start trial.42 

2.5 Procedure of the Trial and Judgment 

Adjudication process in the VC system is largely informal. To submit 
the application, the petitioner must pay taka 10 and taka 20 for criminal 
and civil cases respectively as court fees.43Initially, the parties and 
witnesses need to take oath.  The VC is empowered to fix up a date for 
inquiry to form a just decision on the case. The Chairman of the VC 
declares the judgment in an open court, and this judgment is recorded 
in the register by him.44 This record indicates the unanimity of the 
judgment. Where the judgment is not unanimous the quantitative 
relation of the majority of that judgment is put down. The judgment 
which is taken by majority members of the VC (i.e. 4:1 or 3:1 ratio) is 
binding for each party.45 

                                                             
38 Md Al-Ifran Mollah, ‘Administration of State Sponsored Local Justice System: An 

Appraisal on the Legal Framework of Village Courts in Bangladesh’, International 
Journal of Legal Information, Vol 44.3, 2016, p.234 

39 Rule 17(1), The Village Court Rules, 2016 
40 Rule 18, Ibid 
41 Rule 19, Ibid 
42 Section 6(B) (2) and 6(C) (1), The Village Courts (Amendment) Act, 2013 
43 Section 3(3), The Village Court Rules, 2016 
44 Section 19, Ibid 
45 Section 8(1), The Village Courts Act, 2006 
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2.5.1 Time Limit for Trial 

A strict deadline has been set for VC to resolve any suit. The VC is 
allowed to dispose of any case within ninety days from the date of the 
registration if no fruitful result comes out of mediation/settlement 
process. An additional thirty days is allowed on sufficient grounds. In 
this process, the VC gets one hundred and twenty days to finalize the 
proceedings, if not, the court will be automatically dissolved and then 
stakeholders can bring their cases to the competent formal court.46 

2.5.2 Applicability of Statutory Laws  

According to the VCA, the provisions of the Code of Criminal 
Procedure (CrPC),1898 the Evidence Act, 1872, and the Code of Civil 
Procedure (CPC),1908 (except sections 10 and 11) are not applicable, 
but sections 8, 9, 10 and 11 of the Oaths Act, 1873 are applicable to all 
proceedings before the VCs.47  The VCA declares that no lawyer is 
allowed to act into the VC proceedings for any party,48 and the VC can 
allow a pardanashin lady to be represented by an authorized 
representative.49 The involvement of any lawyer has been restricted to 
ensure informal atmosphere in the VCs. 

2.5.3 Transfer of Cases 

The VCA permits to transfer cases. According to the VCA, a District 
Magistrate can withdraw a case from the VC and send it to the formal 
Court for trial if he is satisfied that such withdrawal and transfer is 
necessary for ensuring justice.50On the other hand, if a VC is satisfied 
that the pending case is related with public interest it can send the case 
to the judicature.51 The VC cannot stop the police investigation of a 
cognizable case if the case is related to an offence under Part I of the 
Schedule, but if such a case is brought before a court, the court may, if 
it deems it necessary, order that the case be referred to a VC.52 

                                                             
46 Supra 38; Section 6(C), The Village  Courts (Amendment) Act, 2013 
47 Section 13, The Village Courts Act, 2006 
48 Ibid, Section 14 
49 Ibid, Section 15 
50 Ibid, Section 15(1) 
51 Ibid, Section 15(2) 
52 Ibid 
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2.6 Appeal against the Decisions of the Village Court  

Whether a VC's decision is made unanimously or with a four to one 
majority or in the presence of four members with a three to one 
majority, the decision of VCA is enforceable. 53 If the judgment of a VC 
is taken by three to two majority, the aggrieved party may appeal tothe 
formal court within thirty days from the pronouncement of the 
judgment.54Appeal relating to, civil matter goes to the Court of an 
Assistant Judge, andcriminal offence goes to the Court of the First 
Class Magistrate. The First Class Magistrate Court or the Assistant 
Judge Court may change the decisions or refer the disputes to the VC 
for review.55 The decision given by the VC must be signed by the Chair 
and recorded on Form 2 of the VCR.56 When the VC passes a decree, or 
gives decision for compensation or a fine, it must be recorded in the 
specific registers.  For recovering the said compensation or fine, the 
Chairman of the VC as UP Chairman will use the provisions of the 
Local Government (UP) Act, 2009 in line with section 9(3) of the VCA.  

2.7 Enforcement of Decree 

According to the VCA, if the VC decides to grant compensation or 
orders the delivery or possession of property, it can issue a decree 
accordingly.57 When cash or property or possessions are delivered in 
the presence of the VC in compliance with the decree, it must record 
the actual payment or delivery in the register. 58If a decree is passed for 
payment of compensation and in a specified time the amount is not 
given, the Chairman of the VC can recover cash as arrears according to 
the Public Demands Recovery Act, 1913. 59   It may also order the 
compensation to be paid in installments.60  If fine is not paid timely, the 
Chairman may refer this record to the Magistrate who has the 
authority to recover.61  The Magistrate shall proceed to recover the 
money as though the order of fine was made by him and he may 

                                                             
53 Section 8(1), The Village Courts Act, 2006 
54 Ibid Section 8(2), Ibid 
55 Ibid Section 8(3),  
56 Rule 19,  The Village Court Rules, 2016 
57 Section 9(1), The Village Courts Act, 2006 
58 Ibid Section 9(2),  
59 Ibid Section 9(3),  
60 Ibid Section 9(5),  
61 Ibid Section 12(1),  
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punish the accused with imprisonment for non-payment of fine.62 Any 
fines paid to a VC or collected on behalf of a VC form part of the funds 
of the UP.63 

3. Weaknesses and Shortcomings of the Law 
According to the VCA, the VC is empowered to settle a dispute 
through mediation and it can also try a case by awarding 
compensation only. The fees of VC cases are very low and parties are 
not permitted to have legal representatives. Arbitration decisions are 
legally binding and enforceable and can only be challenged in district 
courts if the committee is divided by three to two majority. The VCA is 
no doubt a good initiative of the legislature but some loopholes into 
the Act restrict the VC to perform its work properly. These loopholes 
are pointed out in the following headings.    

3.1 Composition of the Court 

According to the VCA, a VC is consisted of a Chairman and 4 
members, and a UP Chairman will be treated as the Chairman of the 
VC. Despite the increasing number of women involved as petitioners 
and accused in VC cases, the appointment of women members for VC 
panel is given less priority. There should be a minimum of one female 
member in each VC panel. According to the VCA, when respondent 
fails to nominate panel members, the Chairman of the UP can give a 
certificate to the petitioner for going to the district court.64 There is no 
penal provision for the respondent or accused for showing negligence 
or denial to the process to attend the court after getting summons. This 
provision requires alteration. The VCA reveals that if the panel 
members of the VC are not appointed within the specified period, the 
VC may be constituted without them and may perform its function 
legally.65 Formation of VC exclusively by the Chairman of UP where 
parties are indifferent in nominating members, and appellate provision 

                                                             
62 Ibid Section 12(2),  
63 Ibid Section 12(3),  
64 Ibid Section 5(5) (A) and  (B),  
65 Section 5, the Village Court Act, 2006 
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regarding sole decision to be taken by the Chairman of UP as head of 
VC must be explicitly inserted in the VCA.66 

Nothing can improve the success of VCs except appointing 
experienced and knowledgeable individuals who have shown both 
courage and prudence in their activities. The UP Chairman, while 
serving as Chairman of the VC, is treated as a judge to decide each case 
impartially. In accordance with the Local Government (Union 
Parishad) Act (LGA) 2009, every Chairman candidates are nominated 
by registered political parties of the country prior to election.67 As a 
Chairman is elected from political party, it is obvious that he cannot 
judge neutrally.68 On the other hand, a Chairman is an executive officer 
of the lowest local government unit of the government in power. 
Section 19A of the LGA is apparently contrary to the spirit of the 
Bangladesh Constitution and the doctrine of independence of 
Judiciary69 Under current atmosphere in Bangladesh, where political 
strife among politicians is endemic,70 one can hardly expect neutral 
action from these political representatives while occupying judicial 
post in the VC. As the LGA gives opportunity to the uneducated 
people to be elected as Chairman; most of the VCs are equipped with 
such types of Judges.  These partisan judges are not expected to have 
the sanctity of the judiciary or guarantee the independence of the 
VCs.71 It is suggested that the judges panel for each UP is configured in 
the following manner for 3 to 5 years with a honorarium to make VC 
active and functional one: 

                                                             
66 Md. Mahboob Murshed, Review Report on Village Courts Legal Framework, 

Activating Village Courts in Bangladesh Project, Local Government Division, 
Ministry of Local Government of the People’s Republic of Bangladesh Dhaka, 2012 

67 Section 19A, the Local Government (Union Parishad) Act , 2009 (amended in  2015) 
68 Preeti Sikder, ’Village courts: A dilemma within.’, in Law & Our Rights Division, 

The Daily Star, 05 April 2016 
69 The Constitution of the People's Republic of Bangladesh clearly states that every 

accused person has the right to a speedy and public hearing by an independent 
and impartial Court (Article 35). In addition, the executive bodies of the state must 
be separated from the judiciary to ensure this independence and impartiality 
(Article 22). These provisions are seriously violated by the existing legislation 
relating to VCs.  

70 Supra 68 
71 Ibid 
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a) One Chairman (with an educational qualification of at least BA 
degree) 

b) A vice-president (female members of UP, rotation basis for one 
year)  

c) Two members appointed by the parties (at least one member of UP 
from each party)  

d) Two members appointed by the UNO. 

A certain formal procedure must be followed for constituting the VC. 
The present VCA does not contain any provision where the UP 
Chairman does not constitute or fails to constitute a VC in time. So, the 
VCA and the VCR need to be amended in this regard. 

3.2 Jurisdiction 

In many cases the VC applies the judicial spirit, but its limited 
jurisdiction has forced the villagers to withdraw the cases from the VCs 
or avoid the VC proceedings.72The pecuniary jurisdiction of the VC is 
not adequate for running the court.Rural areas have innumerous land 
disputes and they are not always tried in the VC, because the highest 
financial jurisdiction of the VC is taka 75000 and the prices of most 
disputed properties are much more than that.  At present, the value of 
a few decimals of land is more than taka 100,000 in many places of 
Bangladesh. Due to this limitation, such cases cannot be processed in 
VC. The Chairman or members of the UP advise the applicant party to 
lodge the case to the district courts or to resolve the matter through 
shalish.73 Therefore, a section must be inserted in the VCR to increase 
the monetary ceiling on a regular basis in line with the increasing value 
of the property. 

A research study focused on the fact that a major portion of disputes in 
the VCs are related to  marital deception, violence against children and 
                                                             
72 Abul Barkat, Review of Social Barrier and Limitation of Village Courts, Local 

Government Division (LGD), Ministry of Local Government, Rural Development 
and Cooperatives, Government of Bangladesh under Activating Village Courts in 
Bangladesh Project, LGD, Dhaka, 2012, p.46 

73 In such cases, villagers will inevitably go to the Shalish, which according to many 
studies is biased and cannot do justice. Since there are no financial or licensing 
restrictions on Salish, all possible cases are handled there. See for more Abul 
Barkat, Ibid,  p.47 
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women, the abandonment of wife by husband, polygamy without the 
consent of  previous wife/wives, etc.74 Such disputes are settled in the 
village shalish or in the regular courts. These disputes are not 
maintainable under Part I and Part II of the Schedule of the VCA. 
Disputes involving absolute possession and permanent injunction, 
village hats and bazars, restoration of conjugal rights, 
unlawfulassembly, riot etc are covered by VCA Schedule. 75 Civil 
matters dealt with by the VC have been shown in Part II of the 
Schedule. The VC cannot hear the suit involving title of an immovable 
property. In the case of Abdul Hoque vs. Mokbul Hossain Mollah,76the 
Court said that, 

‘though the VC cannot try the case relating to title of property, 
but possession of that property may be recovered by the VC 
subject to establishment of title by an independent suit as 
indicated in section 3(3) of the Act. So, if we want to relieve the 
pressure of the formal courts to a great extent, jurisdiction of the 
VCA should be extended.’ 

According to Part I of the Schedule of the VCA, the VC can try the 
offence of theft.  It would be appropriate for the VC to try offences 
under section 448 of the PC, such as criminal house trespass, trespass. 
Otherwise it will not be realistic for VC in trying the offence of theft in 
dwelling house without being empowered to try the criminal house 
trespass.77  It is not possible to steal something from a dwelling house 
without house trespass. A workshop 78  held with some Judicial 
Magistrates advised to insert the compoundable offences which are 
stated in the CrPC to Part I of the Schedule of the VCA. Such 
amendment would certainly reduce the number of cases in the formal 
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75 Ibid 
76 (1980) 32 DLR 8 
77 Supra 66 
78 The workshop titled, “The Criminal Trial at VC and the Role of Judicial 
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courts and the empowerment of the VC would pave the way for access 
to justice for the poor and the disadvantaged at a very low cost.79 

3.3 Summons 

The Chairman of the VC issues summons with the help of the Village 
Policeman. No specific rules and directions have been prescribed by 
the VCA. It does not prescribe punishment in case of failure of serving 
summons. There is no strong or mandatory provision into the VCA to 
bring the respondent before the VCs. A strong penalty instead of a 
simple fine should be imposed on those who are negligent or who do 
not follow the court's reminder or summons. The refusal of the UP 
notification by suspects and witnesses, as well as their lack of 
punctuality to be present in the court affect the smooth functioning of 
the VC. It is suggested that if either party rejects summons or shows 
negligence to attend the VC, it should send the case to the police 
station consequently the police can take necessary steps to support the 
court. 

3.4 Mediation 

The term ‘mediation’ or ‘VC-led-shalish’ refers to all facilitated 
conciliation and negotiations in which the parties are encouraged to 
negotiate prior to trial.80 The mediation process of VC was inserted in 
2013. 81  Though section 6(B) of the VCA relating to mediation 
represents a formal structure of shalish under the VC, this mechanism is 
randomly used in an informal way. A research study shows that only 
20-25 percent of the cases and disputes come to the UP to be tried in 
the VCs.82 In spite of diverse limitations, most village people believe 
that the UP led VC can play an effective role in resolving local disputes 
with just proceedings. In Bangladesh society, for any kind of dispute, 
the victim or petitioner approach the village elders for getting remedy. 
If the village elders cannot settle the dispute in village shalish, the 
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petitioner then brings his/her case to the UP, thana or district court. A 
failed settlement in the shalish led by VC also allows petitioner to bring 
the case to the district court. It is not necessary that the UP always 
resolve village disputes through a VC.  Often the UP arranges shalish 
out of the VC mechanism due to some procedural difficulties, for 
example, absence of any provision in the law.Often villagers simply 
want solution with an informal effort of the UP Chairman.  

Village shalish is an informal mechanism whereas VC led shalish or 
mediation is a formal mechanism and legally recognized. 
Unwillingness of petitioners to go to the VC for settlement of disputes 
or somehow failure of VC led shalish creates pressure on judiciary 
because in these situation petitioners bring the cases to the police 
stations or formal courts for getting remedy. If VC led shalish is 
successful, it must reduce the backlog of the formal judiciary and 
encourage people to come to it. Section 6(B) of the VCA does not 
provide a clear and precise mechanism of fruitful mediation. The law 
itself should contain a special provision for ADR in conjunction with 
sections 89 A, 89 B and 89 C of the CPC, the reconciliation before and 
after the court’s procedure under sections 10 and 13 of the Family 
Courts Ordinance,1985 and pre-trial mediation in the appeal phase 
under the Money Loan Courts Act 2003. By bringing change in the 
VCA a successful mediation mechanism can be provided between the 
parties for both pre and post-trial situation of the VC. The VC panel 
will perform here as arbitrators/mediators.  

3.5 Relationship between VC and Formal Courts 

As mentioned, VC has the power to impose a specific fine and can 
award compensation. According to the VCA, the mechanism as to 
recovery of fine is not satisfactory. If a fine is imposed by a VC, for 
failure to comply with the order, the VC has to forward the order of 
fine to the concerned Judicial Magistrate with a request for recovering 
the money. It is seemingly a good provision but rarely implementable 
because the amount of such fine is only taka 1000. As a Magistrate deals 
with so many grave crimes, a case for recovery of taka 1000 gets little 
importance to him and he does not take the case seriously. This legal 
provision should be changed so that the VC itself can recover the fine. 
It may be recoverable by the UP as an arrear tax. In addition, the 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 44 
 

amount of fine should be increased. Under the Public Demands 
Recovery Act (PDR), 1913, the process of recovering money of 
compensation is cumbersome and costly. The PDR allows recovering 
fines and financial penalty. Under this Act, the UP can recover only 
after obtaining a certificate of the judgment from Collector, Upazila 
Magistrate, or UNO. In some cases, the implementation of VC 
decisions becomes difficult.  As there is no jail system for perpetrators 
under the VC system, most of the UP Chairmen at village level fear for 
their safety. Defendant or accused often resorts to various means 
(obstruction, migration, etc.) to avoid paying compensation, and the 
Chairman sometimes tries to avoid interfering into the execution 
process of a judgment with the hope of getting elected next time. 

3.6 Time Limit  

According to the VCA, the VC has to settle every dispute or conclude 
the trial process within one hundred and twenty days from filing of the 
application; otherwise after expiry of the said days if VC fails to resolve 
dispute, the court will dissolve per se. 83  This provision gives 
opportunity to the accused and also to the Chairman to delay the 
process. There is no penal provision into the VCA against the 
Chairman if he delays the process intentionally or cannot co-operate  
for being overloaded with clerical job. Since there is no clerk for VC, 
the Chairman himself is to concentrate on documentation and office 
work. As administrative head of the local government body, the 
Chairman has to carry out 38 regular functions according to the LGA. 
After carrying out so many responsibilities, it is simply impossible for 
the Chairman to give time to conduct the functions of the VC.84If the 
UP Chairman is unable to form VC timely, power of appointing a 
member of the UP as a Chairman of the VC should be given to the 
UNO.   

3.7 Appeal 

The VCA imposes restriction on the right to appeal in the decisions on 
a ratio of four to one and five to zero of the VC panel. This rule is not 
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applicable in the formal judicial proceedings of Bangladesh. It is a 
lacuna of the VCA. There are some shortcomings in the appeal 
provision, especially when the judgment is declared in the presence of 
four members and their votes are divided into two to two. Due to 
political involvement of the members and Chairman of the VC, it is 
hardly possible to pass neutral judgment by the VC. Therefore, VC's 
judgment or decision should be checked or revised, and the right to 
appeal should be allowed for the aggrieved party even in the event of a 
unanimous decision by a VC. If VC is treated as a court it should 
follow the unique rule of the formal judiciary. An appeal is treated as a 
continuation of a trial.85In a landmark judgment,86 the Supreme Court 
of India ruled that a judgment passed by the Court of Appeal should 
be interpreted as a decision of the Court of First Instance. In an appeal, 
Appellate Court rehears the same matter of the original court and 
possesses the same powers and duties as the original Court. Where an 
appeal is provided by law and is filed against a decree and order of a 
lower Court, the decision of the Appellate Court will be the operative 
decision.87 So, appeal should be allowed against every decision of the 
VC. 

3.8 Weak Punishment 

A low penalty, equivalent to a fine of taka 1,000 for contempt of the 
court and taka 1,000 for disobeying a summons, are the main causes of 
the VC's poor success. Taka 1000 is a very small amount in the context 
of current socio-economic condition of Bangladesh. It should be 
increased. The VC can only impose fine but cannot impose 
punishment. Even if fine is imposed, its execution process is very 
difficult.  
 
3.9 Supervision and Monitoring 

There is no specific provision relating to monitoring and supervision 
system of the VCs into the VCA. Rule 27 of the VCR, 2016 suggests that 
every Chairman of the UP shall send a return in a prescribed form of 
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the work of the VCs after every 3 consecutive months to the UNO. This 
return form has some columns where the Chairman mentions the case 
numbers filed, disposed of, pending and decided, and the fees realized, 
fine imposed and realized etc. After examining the form by the 
researcher, it is seemed that this statistical accountability did not work 
as a safeguard against the malpractice in the VCs. The VC must have 
an appropriate and systematic monitoring system for ensuring its 
transparency and accountability. There is no authoritative control or 
oversight over the VC’s impartiality. According to VCA section 16 (1) 
the CJM, and section 16 (1) (A) the District Judge (DJ), can withdraw a 
case from the VC and send it to the appropriate Criminal Court and to 
Assistant Judge Court respectively for trial and disposal. These two 
sections do not clarify the basis on which the CJM or DJ may take such 
decision. Along with the UNO, the mentioned sections make the CJM 
and the DJ a supervisory authority and the statement of the VC must 
also be sent to the CJM and the DJ. Moreover, if the UNO visits the VC  
on regular intervals as his routine work then, VC members and officials 
will be careful and more responsible about their activities. If VC panel 
act impartially, public confidence on the VC will be increased. A 
follow-up cell with exclusive competence may be established under the 
administration of Upazila. This cell will act as the local VC controller. 

3.10 Honorarium and Budget 

The members of the VC do not get allowance or remuneration for their 
judicial functions. The Prime Minister (PM) has promised that Judges 
of the VCs would be paid a ‘fair honorarium’. 88  To ensure PM's 
commitment, a fee should be set for VC's chairman and members for a 
successful disposition of each case.89Since there are no separate funds 
or government credits for the UPs, there is no separate budget for the 
operation of the VCs. Ensuring justice at the village level through the 
VC depends on the availability of local income under the UP.  There is 
no rule to provide the cost of issuance of summons. Specific rules 
should be made in this regard. 
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3.11 Applicability of Laws  

Though the VCA states that the VC shall not follow the Evidence Act, 
the CrPC and the CPC, but the VCA is silent on the question of what 
material law the VCs will follow. It appears that in the absence of 
express provision the constitution, the existing statutory and 
customary laws are followed by the VC.  To avoid conflict between 
legal provisions of the VCA and Specific Relief Act, 1877 regarding 
period90of lodging suits amendment must be made in the VCA by 
inserting standard period of limitation for filing cases to VCs. 

4. Suggestions 
Loopholes of the VCA always restrict VCs to perform properly. 
Therefore, it is the duty of the concerned authority to amend the VCA 
and VCR for making VCs more effective. Upon the findings of the 
article researcher places the following suggestions: 

(a) Provision must be inserted into the VCA for the Chairman to be 
authorized to constitute a VC when parties fail to appoint 
members of the VC. The Government may take initiative to set up 
Panel of Judges for every UP for three to five years period with an 
honorarium as stipulated in page 11 of this article. 

(b) The criminal jurisdiction of the VC needs to be expanded, and 
compoundable offences subject to CrPC must be dealt with by the 
VC. A new clause containing provision regarding increment of 
monetary ceiling on periodical interval must be introduced into the 
VCR. Pecuniary jurisdiction of the VC should be increased from 
taka 75,000 to 200,000. The following disputes should be brought 
under the jurisdiction of the VC: 

(i) Disputes relating to injunction and possession of the property 
(ii) Disputes relating to criminal house trespass.  
(iii) Disputes under the jurisdiction of the mobile courts 
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(c) The VCA should have strong penal provision for those persons 
who disregard the notice or summons of the court instead of 
imposing a fine. For disregarding summons, the VCA should have 
power to report to the police station whereupon the police will 
take steps to assist the court. There is no need to keep section 5 (5) 
(b) of VCA. 

(d)  An effective mediation mechanism for settling disputes between 
the parties can be established by amending the VCA. The VC Panel 
in this case will act as arbitrators. Section 6B (I) should be amended 
accordingly:- 

 “After 15 days of the composition of the court, the VC must give its 
first sitting. In the first meeting, the VC must propose both the 
parties to settle the case either through mediation or trial. If both 
parties decide to settle the case through a conciliation process, the 
VC must appoint a panel of five mediators to mediate the case 
with the approval of parties. The appointed mediator (s) will 
determine date, time, place, and notify both parties.” 

(e) The amount of fine should be increased by amendment and 
provision should be inserted to authorize the VC torealize it. In the 
case of failure UP shall be authorised to recover that as arrear tax. 

(f) A mechanism should be inserted to review or check the judgment 
or decision of the VC.  Restrictive clause of appeal should be 
deleted and aggrieved parties should have the right to appeal 
against all decisions of the VC. 

(g) An honorarium should be fixed for the members of the panel on 
settlement of every caseby amending VCA. The VCA can also be 
reformed ensuring mandatory court session at least once in a 
week. The provision relating to appointment, qualification and 
responsibilities of a Court Assistant can also be incorporated in the 
VCR. 

5. Conclusion 
The aim of establishing the VC was to ensure justice for the people of 
rural areas and to decrease the pressure of the formal courts. The VC 
was expected to be an easy alternative to an expensive and lengthy 
formal court for the rural people, but the VC is still hiking behind its 
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main purpose due to some legal flaws. Due to legal weaknesses 
mentioned in this article, the UP Chairman is often reluctant to 
constitute VC in many places or avoid the proceedings of VC. The VCA 
can be a turning point of the state-run justice delivery system in 
Bangladesh and pave the way for state-sponsored justice in a practical, 
cost-effective and equitable way. In order to strengthen the VCs, legal 
weaknesses which have been focused in this article should be taken 
into consideration. Otherwise, people will be deprived of enjoying the 
success of the VCs. 
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Abstract 

The peaceful settlement of disputes is the primary function of 
law. The International Civil Aviation Organization (ICAO)is 
assigned to deal with the dispute regarding compliance of the 
Convention. The objective of this study is to focus on the forms 
and means of dispute resolution between the member States. 
The study also makes an effort to know the solution of 
controversies related to the implementation of the provisions 
on the different International Conventions related to 
International Civil Aviation. This article also focuses the laws 
that establish right and liability part in this sector. 

Keywords: Dispute settlement mechanism, Role of Civil 
Aviation  

1. Introduction 
The development towards a peaceful settlement of international 
disputes is essential for the world to deal with in this age of nuclear 
weapons and space technology. World War II conclusively proved that 
aviation has enormous probabilities for good and evil. It is both a 
warning and an assurance. It can and has administered immense 
destitution to mankind; it can also continue to bring new aspirations 
and opportunities to the residents of the world. If used wisely, aviation 
can be the best way to encourage apprehension among peoples. The 
Convention on International Civil Aviation is the result of a 
multinational effort by 52 countries gathered in Chicago in 1944.The 
Preamble to the Convention on International Civil Aviation manifests 
that the nations assembled in Chicago believed in civil aviation as a 
powerful benefactor to the conservation of world peace. As an 
international organization (ICAO) it must have conclusive rules for the 
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determination of the discrepancies that may arise between the 
constituents of the Contracting States because the main task of the said 
organization is to encourage the rule of law in international affairs. 
ICAO has established comprehensive rules for dispute settlement. 

1.1 Background and Features of Chicago Convention 

The ICAO as a specialized agency of the United Nations is responsible 
for harmonizing international air travel. The Convention on 
International Civil Aviation, drawn up in 1944 by fifty-four nations, 
was established to encourage collaboration and friendly relation 
among the globe. More commonly known today as the Chicago 
Convention, formed to set forward codes for international air transport 
and resulted in the creation of the specialized agency that has overseen 
the Organization of the international civil aviation (ICAO). The ICAO 
Constitution is the Convention on International Civil Aviation, drawn 
up by a conference in Chicago in November and December 1944, to 
which each ICAO Contracting State is a party. In October 1947, ICAO 
became a specialized agency of the newly created United Nations. 

2. Dispute Settlement under Chicago Convention 

Convention on International Civil Aviation, 1944 has the interest for 
the resolution of disputes arising among states, because it charges the 
ICAO Council (the governing body of the ICAO) with judicial 
powers. If remedy of the state governments exhausted the dispute, 
may fall within the jurisdiction of the Council.1 

2.1 General Rules 

As per the provisions of Article 84 of the said Convention, Council has 
the power to upheld the correct rules if there is a difference of views 
between the State regarding clarification of a written rule. The 
disputed parties must be refrained from exercising voting rights on 
that very topic. The International Court of Justice (ICJ) is the Apex 
body over the ICAO Council for hearing the matter if the parties are 
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not satisfied. However it needs to conform the assent to follow the 
jurisdiction of ICJ. 
 
2.2 Arbitration 

According to Article 85 of the Convention, the circumstances in which 
a State party to a dispute in which the Council's decision is appealed 
can put forward the matter to arbitration. If the contracting parties 
cannot agree on the choice of the arbitral tribunal, each of the disputing 
states appoints an arbitrator from a list of arbitrators as an 'arbitrator' 
maintained by the ICAO Council. The President of the Council has the 
power to finalize the name of the arbitrators whenever the parties 
failed to select withing 3 months, usually it is from the list preserved in 
the panel.  

If, within 30 days, the arbitrators cannot concur on an arbitrator, the 
President of the Council will designate an arbitrator from the above-
mentioned list. The arbitrators and the arbitrator will then jointly 
constitute an arbitral tribunal.  

2.3 Appeal 

Article 86 of the Convention instructs settlement of the body as to the 
operation of airline with the provisions of the Chicago Convention 
shall remain in force unless reversed on appeal and if the issue 
challenged, until finalize will be seize to operates. Award of the assign 
arbitration body or observation of the ICJ upon the contentious issue 
will be the last resort for the parties. 

2.4 Sanctions 

Chapter XVIII of the said Convention stipulates some fairly precise 
penalties for failure to comply with the decisions prescribed under its 
provisions.  

The sanctions are :2 
(i) Embargo of allowing airline operation for noncompliance of 

the order, 
 (ii)      seizingexercising thefranchise power. 
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3. The Rules of Procedures for the Settlement of Disputes 
The Chicago Convention has Rules of Procedure for the Settlement of 
Disputes3 (the Rules) which leads the procedures for a State to put 
forward a request to the Council. This judicial institution allowed 
written submission, then upon oral hearing 6611makes its decisions. 
The body gives emphasis given to mediation and conciliation.4 For 
example, Article 14 of the Rules of Procedure states that any party that 
put forward a disinterest to the Council for resolution must reveal that 
negotiations to resolve the disagreement have been carried out 
between the parties but have not been successful.5 In addition, at any 
stage of the procedure, the Council may request the parties in dispute 
to enter into direct negotiations in order to resolve the dispute or 
determine the issues.6 In addition, the Council has an opportunity to 
form conciliation body.7 According to Professor Milde, this distinctly 
departs from judicial functions because it encourages mediation and 
conciliation by the Council as well as allowing for the good offices of 
the President.8Another interesting aspect of the Rules is the fact that 
they are closely aligned with the Rules of the International Court of 
Justice which may be a reason of a nomaly,9 as the ICJ is a legal figure 
and runs rigorously as a tribunal. Hence, the provision made by the 
council are avoided by a political body that does not function 
according to the traditions of a court of law. In this sense, some have 
recently spoken in favor of a revision of these Regulations by the 
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Council, which could be a good chance to take into account the 
political meticulousness of this body.10 

4. Authority of the ICAO Council to Mitigate Clashes 

The Council may resolve disputes regarding the exposition and 
application of the Chicago Convention. There have been five disputes 
under Article 84 since the Chicago Convention came into force. In 
addition to its command for dispute resolution, the Council, under 
Article 66 of the Chicago Convention, also has jurisdiction over the 
settlement of disputes under the International Air Services Transit 
Agreement 11  and the International Air Transport Agreement. 12 
Moreover, the Assembly entrusted the Council, during its first session 
in 1947, to act as an arbitration body for controversy between 
Contracting States in relation to international civil aviation matters, 
when all parties to said dispute explicitly request it.13 

The Council also duty bound to update the Assembly of any 
contravention of the Chicago Convention, along with compliance of 
suggestions or findings of the body relating to the Convention alluded 
to it by any Contracting State.14 Lastly, if the parties feel they can use 
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Council as an authority to make investigation on air navigation 
incident and can publish that reports.15 

5. Adjudication by the ICAO Council 

From among the resolved disputes by ICAO the three disputes are 
briefly discussed here for convenience of this paper. 

5.1 India v. Pakistan (1952) 

It was a complaint by India against Pakistan, filed with the Council in 
April 1952. India claimed that Pakistan's denial to permit Indian 
aircraft to fly over its territory to and from Afghanistan constituted a 
breach of the Chicago Convention.16India also claimed non-compliance 
with Article 5 (right to non-scheduled flights) and Article 9 (prohibited 
area) of the Chicago Convention by Pakistan. The basis for the claim 
was Pakistan's decision to prevent Indian aircraft from flying over 
Pakistani territory on their way to/from Afghanistan. Pakistan erected 
a no-go zone along its western border for Indian planes, but the Indian 
airline was allowed to fly over the same route. Using a political means 
of solution, the ICAO Council achieved an amicable settlement of the 
dispute between the opposing Parties. Although the ICAO Council did 
not act as a judicial body, its good offices made it possible for the 
Parties to negotiate and overcome their differences by establishing 
corridors over the prohibited area. In 1953, both the parties had 
reached a harmonious settlement of the dispute and reported the 
Council.17 

5.2 United Kingdom v. Spain (1969) 

This issue was raised by the United Kingdom against Spain alleging 
the noncompliance of the Convention by the establishment of a 
prohibited zone near Gibraltar. United Kingdom claims that the no-go 
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Air Services to Afghanistan by Indian Aircraft April 22, 1953. 
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zone constituted a violation of air traffic rights to and from Gibraltar 
airport, which also constituted a violation of Article 9 of the Chicago 
Convention. On the contrary, Spain claimed the right to establish the 
prohibited zone is within its sovereign territory.18 

Allegations were made at the time of bilateral talks between the parties 
taking place at the United Nations. In November 1969, the President of 
the ICAO Council reported that the parties had informed him that they 
wanted the complaint deferred sine die.19Consideration was deferred 
indefinitely.No further advance was achieved in the last fifty years and 
it seems that this issue will not be challenged any further as history 
taken its own course in the last half century. The United Nations 
regards Gibraltar as a Non-Self-Governing Territory administered by 
the United Kingdom 20  whereas European Union do not consider 
Gibraltar as part of UK and wants Spain’s consent for EU to enter into 
dealings with  Gibraltar.21 On 31 December 2020, Spain and the United 
Kingdom reached an agreement under which Gibraltar would join the 
European Union's Schengen Area.22 

5.3 Pakistan v. India (1971) 

Among the three disputes most interesting was the third complaint, 
filed by Pakistan against India in February of 1971. The dispute was 
stimulated by the adjournment of Pakistani flights by India over its 
territory after two Indian nationals hijacked an Indian plane, took it to 
Pakistan and flew it, reportedly with the complicity of the Pakistani 
government. The adjournment of service effectively cut off East and 
West Pakistan from practicable air transport.23 

The adjournment of the overflights frustrated air connections between 
East and West Pakistan and contravened the Chicago Convention and 
the Air Traffic Agreement. To resolve the debate, Chapter XVIII was 

                                                             
18 The Guardian, Manchester, Thursday, April 13, 1967 
19 Annual Report of the Council to the Assembly for 1969-ICAO 
     Available at: https://www.icao.int/annual-reportaccessed on 20 August 2018 
20 "A/AC.109/2016/8", United Nations. 29 February 2016.  
21 Boffey, Daniel; Jones, Sam "Brexit: May gives way over Gibraltar after Spain's 'veto' 

threat," The Guardian, Accessed on 11December, 2020  
22 EU Passport free zone; at present 26 European countries 
23 www.icj.org>case retrieved on December, 2, 2020 
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supplicated. The complaint alleged violations of Article 5 of the 
Chicago Convention and Article 1 of the Transit Agreement, by virtue 
of which contracting parties are granted the privilege of flying over or 
stopping without traffic in the territories of other contracting parties, 
nevertheless whether international air services are scheduled or 
unscheduled. Initially, the proceedings before the Council experienced 
a hurdle. India filed a set of protestations on May 28, 1971, challenging 
the jurisdiction of the Council. India argued that the two states had 
suspended the Chicago Convention and the Transit Agreement in 1965: 
air traffic between them was administered instead by the Special 
Agreement under the Tashkent Declaration.24 But the ICJ confirmed 
the jurisdiction of the Council to hear the case. 
In 1976, India and Pakistan settled the dispute by issuing a collective 
articulation concluded the proceedings before the ICAO Council." 

6. Dispute Settlement Machinery in other Multilateral 
Treaties 

6.1 The International Air Services Transit Agreement and the 
International Air Transport Agreement- 

The Transit Agreement, also popularly known as the "Agreement of 
the Two Freedoms", was signed on December 7, 1944 by thirty-two 
States. The Agreement seeks to create a traditional right of innocent 
passage for scheduled international flights, permitting Contracting 
States the first so-called "Two Freedoms" (that is, passage without 
landing and landing for non-commercial purposes). 

The Transportation Agreement, also known as the "Five Freedoms 
Agreement," was signed on December 7, 1944 by twenty states. 
Signatories include the United States of America, but not the United 
Kingdom or any other member of the Commonwealth. This Agreement 
represented an effort to achieve the essential freedoms of air trade on a 
multinational basis. In addition to the "Technical Freedoms" of transit 
and stopovers for non-commercial purposes, it contains the three 
"Commercial Freedoms" (unloading passengers and cargo in a foreign 

                                                             
24 Tashkent Declaration was a peace declaration in between India and Pakistan 

signed on Januray10, 1966 
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country, loading them in a foreign country and transporting them from 
one foreign country to another). 

With regard to the resolution of disputes, these two agreements 
contain a similar clause that requires the submission of disputes 
regarding their interpretation and application, which cannot be 
resolved through negotiation, to the machinery provided 25  for in 
Chapter XVIII of the Chicago Convention. 

6.2 The International Convention Relating to Cooperation for the 
Safety of Air Navigation (EUROCONTROL) 

The International Convention on Cooperation for the Safety of Air 
Navigation was signed in Brussels on December 13, 1960 and entered 
into force26on 1 March 1963. 

In the matter of settlement of disputes it requires27, as the first step in 
the process of settling a dispute, direct negotiation or discourse 
between the parties concerned. As a second step, disputes that cannot 
be settled through direct negotiation are submitted to arbitration. The 
principle of allowing each party to appoint an arbitrator is maintained. 
The arbitrators must agree to the nomination of a third umpire and if 
they do not appoint him in the specified time, at the request of either 
party, the President of the ICJ may make the selection.28 Furthermore, 
the arbitral tribunal is authorized to determine its own procedure. 
Finally, and most importantly, the court's decision is not subject to 
appeal and therefore will be final and binding on the parties 
concerned.29 

                                                             
25 Section 2 of Article II of the Transit Agreement and Section 3 of Article IV of the 

Transport Agreement 
26 The Euro control Convention was signed by West Germany, Be1gium, France, the 

United Kingdom, Luxembourg and the Netherlands. For the text see 523 U.N.T.S. 
117 (1965) 

27 The International Convention Relating to Cooperation for the Safety of Air 
Navigation, 1960 Article 33 

28 Ibid Article 33 para 2 
29 Ibid Article 33 para 3 
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6.3 Convention Establishing the Central American Air Navigation 
Services Corporation COCESNA) 

The "Central American Air Navigation Services Corporation" 
(COCESNA)30has the exclusive authorization for air traffic services and 
aeronautical telecommunications services and radio aids for 
aeronautical navigation in the territories of the Contracting Parties. The 
principal objective of the Convention was to avoid replication of 
services and promote a rational integration of services so that 
Contracting Parties could meet their international obligations. 

Regarding dispute resolution, it establishes: "Any dispute between the 
Contracting Parties or one or more of the Contracting Parties and the 
Corporation regarding the interpretation or application of the 
Agreement that cannot be resolved through direct negotiations will be 
resolved by an arbitration tribunal composed of as follows: each of the 
Contracting Parties shall establish and maintain a list of three judges 
belonging to its Supreme Court of Justice. Within the 6 months 
following the entry into force of this Convention, said list shall be 
notified to the Secretary of Central American States. 

"The Secretary General of the Organization of Central American States 
will draw in each litigation to select from among the complete list of 
nominees the arbitrators, each of a different nationality, who will make 
up the tribunal. The decision will be dictated by majority vote and will 
be res judicata with respect to interested parties’.31 

7. Weaknesses of the ICAO's Dispute Resolution Mechanism 

Till to date, the ICAO Council received few complains for resolution 
under Chapter XVIII. Among the reasons first, there is the formation of 
the Council itself: it is a political body made up of government 
representatives appointed for their scientific, managerial or tactful 
skills, rather than their legal skills. And as such, they do not possess 
that measure of independence and autonomy from a neutral and 

                                                             
30 Convention Establishing the Central American Air Navigation Services 

Corporation was signed on 26 February 1960 (at Tegucigalpa, by the 
P1enipotentiaries of Costa Rica, El Salvador, Guatemala, Honduras and 
Nicaragua) 

31 Ibid Article 25 
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impartial decision-maker that is generally predicted of a judge.32 For 
example, during the second Pakistan v. India proceeding, several 
Council members requested postponement of a vote while they 
consulted their respective governments to obtain instructions. 33 
Beyond the problem of the absenteeism of an impartial decision maker 
is the prospective cost of lengthy court proceedings that consume time 
and money for the parties.34The size of the ICAO Council (thirty-three 
members) would increase the probability of a lengthy evidence and 
decision process. Furthermore, it would be possible to have up to 
sixteen separate dissenting opinions. 

Moreover, the Council itself has not shown eagerness for deciding 
cases under Chapter XVIII.35 The delay in the process has allowed the 
parties to resolve the dispute in a friendly and consistent manner in the 
cases. Good offices and discussion are preferred then formal legal steps 
in the 1957 Rules and ICAO preferred informal mechanism for 
mitigating disputes.36Dr. Gertler has pointed out that, despite ICAO's 
limitations, it is not entirely understandable why States have not 
advanced towards ICAO regarding some discriminatory practices, 
such as complaints about landing rates, given the clear mandate of 
Article 15 of the Convention. By setting a decision-making precedent, 
the ICAO Council could gain attraction as a platform of mitigating 
controversies relating to international air conveyance business than is 
possible in outlying mutual settings through unilateral national 
shielding actions.37 

8. Observations and Conclusion 
Dispute resolution is generally a very complex matter and it is quite 
difficult to reach its depth and boundaries. The aim of this analysis is to 
                                                             
32 Supra 9 Third Edition, ISBN-13: 978-9462366190 
33 Ibid 
34 T. Buergenthal, Law-Making in the International Civil Aviation Organization 4 

(1969) 124 
35 Ibid 
36 J. Murphy, The United Nations and the control of International Violence 203-05 

(1982) 
37 Gertler, Bilateral Air Transport Agreements: Non-Bermuda Reflections (1976) 803-4. 

https://scholar.smu.edu/cgi/viewcontent.cgi?article=2155&context=jalc accessed 
on 18 August 2018 
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highlight the main elements of the structure of legal and political 
policies and laws regarding disputes in international trade of air 
services. This analysis undertook to reappraise our conventional ideas 
about aviation disputes and methods of its resolution as well as to 
review some of the crucial documents which govern international air 
policy. Further, the basic conflicts in civil aviation are analyzed in 
order to discover, if possible, how it may best be resolved. Attempting 
to achieve that goal, functions of various international organizations 
and trade alliances were outlined. 

The factors which seem to dictate the attitude of States towards 
international adjudication can be listed as follows:  

(a) No State is willing to submit its vital interests in security or 
economics to the uncertainties of a third-party decision, and the areas 
considered to belong to the category of "vital" interests are steadily 
increasing.  

(b) In certain cases where questions of national prestige are involved, 
States generally do not wish to risk a defeat in a tribunal.  

(c) All too often a State will act on the premise that its political, 
economic and military power-base provides adequate guaranty for 
settling a dispute in its favor without the intervention of an 
unpredictable third party. 

(d) Finally, there is, of course, the lack of confidence in the impartiality 
or even the competence of judicial authorities. 

e) According to Article 84 of the Chicago Convention, the Council's 
decision is appealable within 60 days of receipt. Therefore, it is implied 
that an appeal to the judicial organ of UN or to a tribunal formed for 
the time being must be filed within the same 60 day period. Due to the 
complicated nature of some disputes that might arise, it would be 
impossible to file an appeal of a Council decision with the ICJ or an ad 
hoc arbitral tribunal within the same 60-day period. Therefore, it is 
recommended that article 84 be modified in order to establish, in 
addition to the term for notification to the Council, a term of six 
months or even one year. 
f) In case of Sanction for non-compliance by the airline with the 
Council's decision, it is recommended that the sanction be less severe 
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in the case of the airline and that an air service not be suspended in 
case of non-compliance with a decision on a minor matter. In serious 
cases, the Organization would have more power to take direct action 
against the State whose airline is in default. Said State might have to 
face difficulties to continue membership by the action taken by 
Assembly on the recommendation of the Council or by the Council if 
the Assembly is not in session. 

g)  An arbitration clause may be referred as mandatory to the parties so 
that the dispute can be mitigated in a reasonable time. 

Air travel has become one of the most desired means of transport in 
today’s world. So, the Council of ICAO needs to be transformed into a 
more dynamic body in settling aviation disputes. 
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Reforms in Juvenile Justice Laws: Bangladesh Perspective 
 

 
Dr. Nahid Ferdousi 

Abstract 
 

All the States in the world made commitment to make 
specialized arrangement for child justice with their ratification 
of the United Nations Convention on the Rights of the Child 
(UNCRC), 1989.Bangladesh ratified the UNCRC in 1990 and 
incorporated the international norms in the domestic legal 
system for reforming juvenile justice. After the independence 
of Bangladesh in 1971, the Children Act, 1974 was enacted for  
protection and treatment of youthful offenders.. But many of 
the provisions of the 1974 Act became obsolete as a result of 
the adoption of the UNCRC. As commitment made by the  
government to uphold the juvenile justice principles as per 
with the international standards, the Children Act 2013 was 
passed. Now in Bangladesh, the Juvenile Justice System (JJS) is 
regulated by the 2013 Act. The law creates potentiality to 
establish separate children courts and reform the institutional 
set up of child-oriented justice system. This article critically 
reviews the present situation of juvenile laws in Bangladesh 
along with there forms made for the youthful offenders within 
the  juvenile justice system. 

Keywords: Juvenile Justice, Law, Reforms, International 
Standards 

1. Introduction 
Bangladesh, being a high populated country with approximately 68 
million children are under 18 years which is around 45 percent of the 
total population.1 Like many other commonwealth nations, Bangladesh 
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1 Third and Fourth Periodic Report on Convention on the Rights of the Child. Dhaka: 

Ministry of Women and Children Affairs Bangladesh, 2007. See also, in: 2011 on 
the Basis of Population and Housing census, the total population has been 
increased in 149 million, the projected population in 2012 has been made 152 
million, Bangladesh Bureau of Statistic, Population and Housing census, 2013. 
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inherited a legal system that is in many ways influenced by the British-
India colonial regime (1757-1947).2Later, during the Paksitan period 
(1947-1971), few laws played an important role towards the juvenile 
justice. 3 Since its independence in 1971, Bangladesh’s government 
enacted a number of laws to support and strengthen JJS. Bangladesh's 
Constitution of 1972 is the most important legislative document for 
safeguarding and securing the rights of its citizens. The Constitution of 
Bangladesh confirms equality before law4 for all citizens, which is to be 
positively interpreted to make special arrangements to protect the 
interest of children.5  Therefore, the Children Act 1974 was enacted  
modifying and consolidating the old British-Indian laws for protection 
and prevention of cruelty to the offender children. The Juvenile Justice 
System (JJS) was primarily initiated in Bangladesh by the 1974 Act with 
the Children's Rules 1976. The 1974 Act rendered an outline to create 
juvenile courts and juvenile development centres.6 However, the 1974 
Act had some major drawbacks, including the failure to comply with 
some UNCRC guidelines, ambiguity on age of criminal responsibility 
and lack of alternative and diversion programs. 7  There was no 
provision for children aged between 16 to 18 in the 1974 Act for which 
they were treated like adults under the Penal Code8   and  special 
statutes for specific offences; 9and adversely suffered in that justice 
system. 

                                                             
2 Cyndi Banks, “The Discourse of Children's Rights in Bangladesh: International 

Norms and Local Definitions”, The International Journal of Children's Rights, Vol. 
15, No. 3-4, 2007,  pp. 391-414. 

3 Nahid Ferdousi, “Juvenile Justice for the Best Interest of the Children in 
Bangladesh: A Legal Analysis,” Journal of Law, Policy and Globalization, Vol. 18, 
2013, pp. 22-32. 

4 Article 27 of the Constitution of Bangladesh declares that all citizens are equal 
before law and are entitled to equal protection of law. So, children are no 
exception to the constitutional guarantee.  

5 The Constitution of the People’s Republic of Bangladesh 1972, Article 28.  
6 M. Rezaul Islam and Md. Anwarul Islam Sikder, “Effectiveness of Legal and 

Institutional Framework forJuvenile Justice in Bangladesh: A Critical 
Analysis”,Social Research Reports,Vol. 26, 2014, pp. 66-81. 

7 Mohammad Bulbul Ahmed and Camellia Khan, “Juvenile Justice System in 
Bangladesh: A Critical Appraisal”, ASA University Review, 2010,  pp. 225-237. 

8 The Penal Code 1860, Sections 53 and 54.  
9 The Ministry of Women and Children Affairs (2007), Third and Fourth periodic 

report of the Government of Bangladesh under the Convention on the Rights of 
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In 1990, after ratification of UNCRC10 juvenile justice issue has been 
focused in the judiciary. Therefore in order to improve the JJS, the High 
Court Division has implemented a range of juvenile justice guidelines 
focused on extensive child-friendly services, age, security, basic needs 
and minimum standard of care, death penalty prohibition and capital 
punishment.11 Though the UNCRC12, the Beijing Rules13, the Havana 
Rules 14  and the Riyadh Guidelines 15  have all put a restraint on 
imposing any kind of corporal punishment on children, Bangladesh 
lacked the concept of separate juvenile courts. As a result, most of the 
children and juveniles were sentenced to imprisonment by the 
ordinary courts16 and even been punished to lifetime sentences. 
 

In establishing juvenile laws, Bangladesh is one step behind many 
other countries in Asia. In Asia, Vietnam was the first country to  ratify  
the UNCRC in 1990 and made remarkable achievements in promoting 
JJS including separate juvenile courts and child-oriented institutional 
structures as per the UNCRC.17India has adopted the UNCRC in 2000 
and enacted the Juvenile Justice Act, 2000 and the Juvenile Justice Care 

                                                                                                                                                                
the Child, p. 65; In January 2000, there were four children under 15 serving life 
sentences in Tongi Child Development Centre (CDC), and in August 2007 there 
was one child under 15 serving a life sentence in Jessore CDC. 

10 The Convention on the Rights of the Child (UNCRC) adopted by the United 
Nations, General Assembly, 20 November 1989, The Convention came into force 
on 2 September 1990 in Bangladesh.  

11 Sumaiya Khair, “Street Children in Conflict with the Law: The Bangladesh 
Experience”, Asia-Pacific Journal on Human Rights and the Law,Vol.2, No. 1, 2001, 
pp. 55-76. 

12 Article 37. 
13 Rule 17. 
14 Rule 67.  
15 Rule 54. 
16 In: Fahima Nasrin vs Government of Bangladesh and other, (61 Dhaka Law Reports 

2009, p. 232) the High Court Division held: “Sentence passed by the judge of the 
children court does not reflect a correct interpretation of the provisions of the 
Children Act 1971 (sic) and the sentence of imprisonment passed in respect of 
accused children is erroneous. Children are not liable to be sent to prison upon 
attaining the age of 18 years only and the impugned order of the Ministry of 
Social Welfare is erroneous and without lawful authority.”  

17 Thi Thanh Nga Pham, The Establishment of Juvenile Courts and the Fulfilment of 
Vietnam’s Obligations under the Convention on the Rights of the Child, 
Australian Journal of Asian Law, Vol. 14, No. 1, 2013, p.4. 
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and Protection Act, 2015. India has made considerable progress in 
conforming their  juvenile justice idea with UNCRC, and the concept of 
child-friendly justice. However, there is no specific juvenile justice 
friendly law in Bangladesh. The Children Act 2013 18  is the most 
significant achievement of JJS in the country. The 2013 Act is a 
statutory venture to introduce a contemporary justice system, 
resettlement and the promotion of initiatives to deal with the juvenile 
offenders. This article attempts to critically analyse the reforms of 
juvenile justice laws and judicial system in Bangladesh and also 
identifies the best practices prevalent in the country.  

2. Juvenile Justice Reforms 
The most important document of Bangladesh’s JJS is the Children Act 
2013. Some of the significant initiatives in the 2013 Act for children are: 
the formation of welfare boards at different levels of the state, 
introducing child’s affairs desk at the police stations, appointing 
dedicated police officer for child affairs, probation officers, establishing 
children courts, institutional care, diversion programs and provisions 
for providing legal support. Thus, the 2013 Act contains a number of 
protective 19  and welfare provisions 20  for the best interest of the 
offender children which are described below: 

2.1 Age Determination of a Child  

The definition of a minor was not the same in the entire legal system of 
Bangladesh till 2013. Various statutes mentioned differing age criteria. 
The range of age in these statutes were from 12 to 18 years. Due to the 
differences in ages, the children were prone to deprivation of fair 
justice and basic rights. The Children Act, 2013 has addressed the 
variance of age of child by raising the age to 18 years. At present, the 
minor’s age has been recognised to be below 18 years in Bangladesh. 
There is a irrebuttable presumption of innocence for a child below the 

                                                             
18 The Children Act 2013 (Act no. 26 of 2013). 
19 Protective provisions such as; the prohibition on joint trial, prohibition on public 

trial, child affairs desk at the police stations etc. 
20 Welfare provisions such as; diversion, family conference, establishment of child 

development centres and certified institutes and restrained imposition of 
punishment etc. 
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age of  9 years21 and subject to  their capacity to understand the nature 
and consequences of their action a rebuttable presumption of 
innocence exist for children between the ages of 9 to12 years.22 

2.2 Expansion of effective Probation Service 

The concept of probation officer (PO) existed in previous 1974 Act. 
However, the 2013 Act has the provision for PO, his appointment, 
duties and responsibilities elaborately. 23  PO is the key person to 
support justice involved juvenile as per the 2013 Act.24 Duties of a PO 
include providing legal assistance, contacting parents and family 
members, coordinating police officers, exploring diversion programs 
and arranging placement in child development centre. Moreover, the 
PO must be full time present during the trial to assist the child, does a 
field inquiry and submit the report on child’s conditions to the 
children’s court. 25  In any case the child is transferred to a Child 
Development Centre (CDC) or any certified institute, it is POs 
responsibility to set up an individual file for each child for 
documentation, to follow the procedure for the new institutionalised 
social support system. 26  In this way probation service has been 
expanded in the field of juvenile justice. 

2.3 Incorporating the Child Affair Police Desk  

The most innovative feature of the 2013 Act is the inclusion of Child 
Affairs Police Officers (CAPO). According to the 2013 Act, CAPO is the 
first contact person when a juvenile encounters him in the police 
station.27 CAPO’s duties are to contact the PO, inform parents and 
                                                             
21    Section 82, Penal Code, 1860; The word “nine” was substituted, for the word 

“seven” by section 2 of the Penal Code (Amendment) Act, 2004 (Act No. XXIV of 
2004) 

22 Draft of the 5th Periodic Report Convention on the Rights of the Child (CRC);  
Section 83, Penal Code, 1860; The word “nine” was substituted, for the word 
“seven” by section 3 of the Penal Code (Amendment) Act, 2004 (Act No. XXIV of 
2004) 

23 Supra 18, section 5. 
24 M. Imman Ali, The Children Act 2013: A Commentary by Justice Imman Ali, Dhaka: 

Penal Reform International and Bangladesh Legal Aid and Services Trust, 2013. 
25 Supra 18, section 6. 
26 Ibid, section 84. 
27 Ibid, section 10. 
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family members, and arrange clinic or hospital visits, if necessary. 
CAPO is also responsible for supervising procedures to determine the 
child’s age. Most importantly, CAPO in consultation with PO, are 
responsible for exploring appropriate diversion programs for justice 
involved children and juvenile upon instruction from the children 
court.28 

2.4 Establishment of Child Welfare Board 
 

The 2013 Act has incorporated the provision of Child Welfare Board 
(CWB) at national, district and city levels. The Act provides detailed 
information on the appointments, roles and activities of the CWB. It is 
responsible to supervise and evaluate the activities of CDCs; provide 
proper guidelines for reintegration with the society; and review the 
development and implementation of all programs related to offender 
children. The CWB or the PO is responsible for finding out the suitable 
alternative care and ensuring the children’s best interest.29 The CWB is 
also responsible to support, supervise and coordinate with district and 
city CWBs.30Only the national level CWB has the mandate to provide 
guidance and instruction. The district and city level boards only have 
supervisory power. The national, district and city level CWB have no 
function of adjudication with delinquent children. 

2.5 Right-based Approach in Arrest and Bail 

According to the 2013 Act, police cannot arrest any children under 9 
years old. If needed so, police cannot use handcuff and ropes in the 
2013 Act. If it is established by the police that a child from 9 to 12 years 
has the capability to understand the nature and consequences of its 
actions., then the police can arrest the child only if there is reasonable 
evidence that the child is the perpetrator or the associate of the offence. 
The 2013 Act sets out the clear procedures of arresting a child. If a child 
is not released nor sent to a rehabilitation centre nor produced before 
any court soon after the arrest, the CAPO may release the child on bail 
with or without conditions or surety under the supervision of the 
rightful guardian or PO. Where the child does not get the bail, the 
CAPOs must bring the child in person to the nearest children’s court 
                                                             
28 Ibid, section 52(4). 
29 Ibid, section 8. 
30 Ibid, section 9. 
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within 24 hours.31 The children’s court, may allow bail or order for 
his/her custody in any safe home or a CDC.32 However, for the first 
time new provision regarding bail has been explored by the 2013 Act. 

2.6 Children’s Court and Trial System 

The 1974 Act provided legal framework to establish juvenile courts. 
Although only three juvenile courts were established since then, 2013 
Act provides the legal foundation to establish children court in every 
district and metropolitan area. Accordingly, by gazette notification33 
dated 24 April 2014, the first children’s court was selected as the 
additional session’s judge court.34  The declaration of age of the child 
by the children court shall be final. 35  The 2013 Act retains the 
prohibition on joint trial36 and allows a period of 360 days from the day 
of child’s first appearance to the completion of the trial. If it is not 
possible to finish the trial within the given period of time for any 
reasonable cause, the court shall classify reasons. In those cases, the 
court may allow an extra 60 days. Cases in which extension of time is 
required and the charge is not of a serious nature, the court shall 
discharge the child. 37 

2.7 Detention in the Child Development Centres (CDCs) 
The main objective of CDC is to support justice involved children with 
rehabilitation and reintegration via case management, counselling and  
improving the quality of their education. and productive capabilities of 
these youths in terms of skills and competencies38 Three CDCs and a  
                                                             
31 Ibid, section 52 (4). 
32 Ibid, section 52 (5). 
33 Notification issued by the Ministry of Law, Justice and Parliamentary Affairs on 

24 April 2014 for establishment of ‘Children Court’. See more: 
http://www.bdchronicle.com/ detail/news/32/ 6352#sthash.trhltDTR.dpuf. 

34 M. Imman Ali, ‘Justice for Children and the Law: The Past, Present and the 
Future,’ 2014, <http://www.blast.org.bd/content/report/06-09-2014-jfc-and-
law.pdf> accessed on 18 May 2016.  

35 Supra 18, section 21 (4). 
36 M. Imman Ali, ‘Justice for Children in Bangladesh: The 2013 Act-Brief 

Commentary,’ http://www. supremecourt.gov.bd/ resources/contents/ 
Children_ Act_2013-Brief_Commentary_v4.pdfaccessed 19 March 2018.  

37 Supra 18, section 32. 
38 Department of Social Service (DSS), Official Documents of Department of Social 

Service, the Ministry of Social Welfare, Dhaka: Government of Bangladesh, 3 
October 2016. 
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juvenile court under the  1974 Act was a significant institutional 
development for JJS in Bangladesh. There are two institutions for boys, 
one at Tongi established in 1978 for 300 boys and another at Jessore 
District established in 1995 for 150 boys. One is established in 2002, for 
girls at Konabari, Gazipur District, with a capacity of 150 girls. One 
more will be set up at Joypurhat, with a capacity of 300.  The 2013 Act 
provides more comprehensive outlines for the establishment; 
certification and operational producers of CDCs.39  As per the 2013 Act 
the order of detention must come through the children’s court. Where a 
child is charged with a very grave offence, the children’s court may 
sentence the child to confinement for any period between three to ten 
years.40 For other offense, the court can order to detain the child in a 
CDC for not more than three years. In certain circumstances if the 
court, or the government, if any of them considers proper,  may release 
a child.41 

2.8 Moderate the punishment system 

The 2013 Act does not allow a child to be sentenced to death or  
imprisonment for life by any court. Also, sentence of imprisonment 
must not exceed period of imprisonment stated in the 2013 Act. The 
court may order confinement of such youthful offender to remain 
confined in a certified institute until the age of majority. During the 
days of confinement, the child will not be not be allowed to associate 
with any adult person.42The 2013 Act introduces sentence for child 
offenders to imprisonment in extreme cases which conforms  the 
international standards.  

2.9 Recognition of diversion, family conference and alternative 
measures  

The 2013 Act provides some provisions which were not recognized by 
the 1974 Act, such as, diversion program, family conferencing, 
restorative justice and alternative dispute resolution.43 PO and CAPO 
are assigned to take necessary steps to arrange family conferencing, if 

                                                             
39 Supra 18, section 59-69. 
40 Ibid, section 34 (1). 
41 Ibid, section 35(2). 
42 Ibid, section 33. 
43 Ibid, section 48.  
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they deem it appropriate.44 The Department of Social Service (DSS) is 
mandated to design and implement diversion programs and family 
conferencing. All communication in diversion programs, family 
conferencing and Alternative Dispute Regulation (ADR) remain 
confidential and cannot be used as legal document in court 
proceedings.45 

However, the 2013 Act focuses on the institutionalization of juvenile 
justice, such as establishment of children court, child development 
centres and child welfare board is the prime example of this. There is 
also emphasis on diversion programs, family conferencing and 
restorative justice. UNCRC, Beijing Rule and global awareness on child 
rights contributed most to the development of the 2013 Act. 

3.  Challenges of Juvenile Justice Reforms 
The 2013 Act introduces a wide  range of juvenile  supports  which 
includes special judicial mechanisms and institutional residential care, 
like, alternative care and diversions for the protection of child 
offenders. However, there are some serious concerns of the 
implementation of the Act. Thus, protection of youthful offenders 
remains central challenge in Bangladesh. In practice, some encounters 
may hinder the process of the development and wellbeing of the 
children in present JJS in Bangladesh. 

3.1 Lack of Implementation of Law 

The 2013 Act recognizes some supportive institutions and mentions 
their responsibilities for protecting the children for their justice. 46 
Nonetheless, there are doubts if the 2013 Act will be implemented at 
all. Establishment of child affairs police desk, child welfare board, 
family conferencing and other diversion programs seem to be most 
challenging tasks.47 CDC is insufficient in Bangladesh, as there are only 

                                                             
44 Ibid, sections 37, 38. 
45 Supra 24 
46 Nahid Ferdousi, “The Children Act, 2013: A Milestone of Child Protection in 

Bangladesh,” The Daily Star, 24 September 2013, p. 12. 
47 M. Rezaul Islam and Md. Anwarul Islam Sikder, “Effectiveness of Legal and 

Institutional Framework forJuvenile Justice in Bangladesh: A Critical Analysis,” 
Social Research Reports, Vol. 26, 2014, pp. 66-81. 
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three CDCs for sixty-four districts for the development of juvenile 
offenders. As a result, the juvenile offenders cannot do regular 
communication with their parents. Sometimes it is found that children 
are kept in prisons due to insufficient CDC and this is violation of the 
rights related to keeping them in jail.48 

3.2 Absence of Children Rules 

There is a huge implementation gap in all sectors of JJS in Bangladesh. 
There is no clear guideline or rules about the diversion or how the 
intercession would be made at the execution level. Absence of Children 
Rules poses difficulty in implementation of juvenile justice 
administration.49 

3.3 Lack of special children court 

Presently, except the three special children courts,  no other court could 
secure the segregation of juveniles  from the adults although the 
litigation.50 From 2014, the additional session judge court works as a 
children’s court at the district level and metropolitan area in the 
country. Empowerment of all the additional session judges with the 
jurisdiction of the children’s court is only burdening it with extra 
workload as the additional session judge courts are the busiest criminal 
courts. Therefore, an exclusive  court  should work as children’s court. 

3.4 Insufficient Resources in CDCs 

Juvenile detention centres must have facility to  promote the social 
responsibility and human development of all juvenile offenders.51 The 
existing CDCs governance is not developed in accordance with the 
2013 Act as well as international standards. There are not enough 
resources in CDCs to protect the fundamental rights of child offenders. 

                                                             
48 M. Enamul Hoque, Best Interest of the Children, Dhaka, 2009, p. 18. 
49 The Children Act, 2013 has authorized the government to frame rules for 

attaining the objectives of the Act. 
50 Borhan Uddin Khan and Muhammad Mahbubur Rahman, Protection of Children 

in Conflict with   the   Law in Bangladesh, Dhaka: Save the Children UK, 2008, pp. 
66-67. 

51 According to Beijing Rule 26 the objective of institutional treatment is to provide 
care, protection, education and vocational skill, with a view to assisting the 
juvenile to assume a socially constructive role in society. 
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As a shortage of manpower, the districts' social welfare officer usually 
act as the probation officer.52 The Third and Fourth periodic report of 
UNCRC Committee shows that the CDCs need better management, 
security, support and amenities; and stated that “there are shortages of 
training facilities for children, and the general physical conditions of 
the children and overall atmosphere are not up to the mark”.53 

3.5 Legal ambiguity 

The 2013 Act clearly prohibits capital punishment and it’s equivalent 
for children.54 but this is provision is not applicable to the juvenile 
offenders sentenced under the previous 1974 Act. The 2013 Act says 
only a children’s court can hear cases of a child. Women and Children 
Repression Prevention Act, 2000 and the Acid Violation Prevention 
Act, 2002 states that if the accused person is a child, the trial should 
take place in tribunals only. There are some ambiguities about which 
court shall hear these cases. On August 14, 2016 during hearing bail 
petitions, the High Court ordered secretaries to the Ministry of Law 
and Justice; and legislative and parliamentary affairs divisions under 
the law ministry and the Ministry of Social Welfare to clear the 
“ambiguity” in the 2013 Act over the holding a trial of an adult under 
this law.55   This unclear provision of the 2013 Act is detrimental for the 
children.  

After reforms of juvenile justice law, lack of proper implementation of 
the 2013 Act, creates many limitations among key actors in the justice 
administration. Consequently, often children are not getting fair and 
friendly justice from the reformed judiciary. 

4. Way To Frame Child-Friendly Justice 
The Bangladesh juvenile justice system has much improved, but it 
needs much more improvement for mending juvenile deviant. The 

                                                             
52 Official records of DSS, 2015-2016. 
53 UNCRC Committee (2008), 'Third and fourth periodic reports of Bangladesh 

submitted to the Convention on the Rights of the Child,' UNCRC/C/BGD/4, 23 
October 2008, p. 31 (accessed on 19 March 2018). 

54 Supra 18, section 33(1). 
55 Draft on amendment of Children Act placed to High Court, The Daily Star, 15 

January 2018.  
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present JJS needs a wide range of tools to achieve the child-oriented 
justice and wellbeing of the children. The government is required to 
take initiatives relating effective JJS. To create a child-friendly justice in 
our country, we need to address following critical issues: 

4.1 Legal Initiative 

A holistic approach is needed for the development of Bangladesh JJS in 
needs a total reformation in the area of legal, social, financial, 
psychological aspects both for the juveniles offenders in custody and 
the custodians; and strong motivation of the State in terms of proper 
implementation of all reformation. It is of utmost importance that the 
government should frame rules for attaining the objectives of the 2013 
Act. Therefore, the minimum age for criminal responsibility of children 
should be at least 12 years old and the rebuttable presumption of 
innocence should be raised to 18 years. After the enactment of the 2013 
Act, current pursuit at governmental and community plane suggests 
that rules regarding restorative justice  is important element in 
mainstream of the juvenile justice practice.56 

It is high time that the government seriously concentrates in framing 
the Children Rules keeping in mind the non-custodial sanctions 
mentioned in the General Comment of the Committee on the Rights of 
the Child 2007 and the Council of Europe Guidelines. The preamble of 
the Act 2013 mentions in explicit words that it is enacted to implement 
UNCRC and with that aim the Act has added many of the new 
concepts such as diversion, family conferencing, alternative care, 
dispute resolution, none of which can be practiced properly without 
the Children Rules. The need for child affairs desks in the police station 
and independent national child welfare boards to be setup in each 
district is yet to come true. In 2017, one district level child welfare 
board has been established with the collaboration of DSS and UNICEF. 
Five more child welfare board are schedule to be completed in five 
upazillas of two districts 2018.57 
 

                                                             
56 Md. Abdul Kader Miah, Mahmuda Akter and Md. Kamruzzaman, ‘The 

Effectiveness of Restorative Justice Practice in Bangladesh: An Analysis,’ 
Humanities and Social Sciences, Vol. 5, No. 5, 2017, pp. 176-183. 

57 BSAF (Child Rights Forum of Bangladesh) Report, December 2017. 
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4.2 Administrative Initiative 

The government should prepare a yearly progress report on the 
situation of the JJS of the country. The police have a meaningful role in 
dealing with a juvenile offender for it is only he arrests an offender and 
produces her/him before the court. Thus, adequate number of CAPO 
in the police stations should be recruited. It needs to be mentioned here 
that the Ministry of Home Affairs (MoHA) has appointed 597 child 
affairs police officers in many police stations to provide specialized 
services as stipulated in the 2013 Act. This is not sufficient for the 
whole country. For speeding up the probation service, the post of  
probation officers should be duly filled in by the government. 
Development of children court, child and welfare board, CDC and 
diversion programs is a necessity to make the Act of 2013 meaningful. 
In order to shift the old punitive parenting style, the CDC should 
provide workshops for parents involving children. Along with the 
enactment of the Act 2013  all the constituent parts mentioned in  this 
Act and as discussed here must be brought to the surface for  proper  
implementation of the JJS.58 

4.3 Institutional Initiative 

At present at least one CDCs must be established in each of the  
divisional head-quarter in the country. More NGOs can render their 
service to the government by setting up certified institutes. 59  
Additionally, independent children courts in each divisional city 
should be established and  situated in such a way that children do not 
have to visualize the criminals and prison vans in the Court.  The 
suggested children courts should be given wide jurisdiction similar to 
session courts. After establishment of the children court in eight 
divisional cities, the government should make an endeavour to 
establish children courts in  all districts, to meet several of the 

                                                             
58 'Justice for Children', Penal Reform International,2014,<http:// 

www.penalreform.org/ themes/ juvenile-justice>. 
59 Abu Noman Mohammad Atahar Ali, Zafrin Andalleb and Abu Saleh Md. 
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Rights Summer School, 2008,pp. 241,251. 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 76 
 

standards for juvenile justice set forth in the UNCRC and other 
international legal instruments. Side by side child-oriented and  child-
freindly training should be imparted to the concerned agencies 
responsible for the implementation process of a case from the first day 
of arrest to the last day of  after-care service. Police, probation officers,  
social caseworkers, court assistants and most importantly the judge 
will be needed for the operation of children's courts. These sectors can 
play important role for bringing a change in the overall juvenile justice 
system in Bangladesh.60This court should maintain simple procedures, 
a flexible approach and homely atmosphere with in camera trials.  
 

4.4 Wellbeing initiative 

Alternative measures are promoted by the 2013 Act and also by the 
court practice. Rehabilitation programs offering education, counselling, 
physical and mental exercise, employment, adjustment in society, etc., 
may be introduced to restore the delinquent back to normal living and 
develop his personality. At any time, diversionary measures upon an 
offender child after arrest should be introduced immediately. Since 
best interest of the child is the main consideration,  to reintegrate the 
children in conflict with law regulated diversion based on restorative 
justice seems to be the best solution to fix the damaged state of affairs. 
Application of restorative justice involves many people, time, venue 
and logistic support. The government should take initiative for 
institutional set up  in each divisional headquarters for fair justice.   

5.    Conclusion 

Though the 2013 Act is not direct juvenile justice care and protection 
law but the law raised the age of juvenile offenders from 16 to 18; it 
aspires appointment of one independent judge in every district with 
such jurisdiction as it considers proper; it aims in introducing child 
friendly policing; non consideration of detention of children; 
introduction of probation of good conduct; complete removal of death 
penalty and life imprisonment with a possibility to release for children. 
                                                             
60 Nahid Ferdousi, ‘The establishment of children’s courts in Bangladesh: from 

principle to practice,’ Oxford University Commonwealth Law Journal, Vol. 15, No. 2, 
2015, pp. 197-221. 
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All these efforts will not work if the enacted law is not appropriate or 
cannot be enforced. In the above discussion, it is clear that it has failed 
to lead to any dramatic improvement within the management of 
juveniles in the country. The demand is the proper performance of the 
law. It is important to set up child help desk in police stations. 
Founding of independent children’s courts and Children Rules is 
necessary. The 2013 Act cannot be turned into practice without floating 
all the postulations archived in it. Moreover, the government and 
public attention is needed on this issue. Indeed, it is presumable that 
without corresponding steps to provide child-friendly protective and 
welfare measures, the JJS in the country would not be successful. 
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Development of Laws Regarding Transfer of Property in 
Bangladesh: An Appraisal 

KMS Tareq* 

Abstract 

In Bangladesh, the core law relating to transferring properties 
is the Transfer of Property Act 1882. The Act was amended in 
2004 and it brought some significant changes in the procedure 
of transferring, in particular, immovable properties. Therefore, 
this article has focused on the development of laws regarding 
the transfer of properties after passing the amending 
enactment. The doctrinal research approach is adopted to this 
study. The paper finds, on the one hand, the amending Act has 
developed the contemporary laws regarding transfer of 
property, and on the other hand, it has contradicted with 
several provisions of the existing law. The study also exposes 
the amending Act itself suffers from serious limitations. The 
prime conclusion inferred from the research is that although 
the amending provisions aim to ease the complexity of the 
transfer of immovable properties, it has brought some 
difficulties. The paper suggests making the transfer of 
immovable property more effective through correcting the 
identified loopholes. 

Keywords:Amending Act, Authorised Person, Authority to 
Transfer, Immovable Property, Transferor 

1. Introduction 
In Bangladesh, the core law relating to transferring properties is the 
Transfer of Property Act.1 The Act was passed in 1882 along with some 
other enactments concerning properties.2 Although both movable and 
immovable properties can be transferred under the Act, it deals mainly 
with the transfer of immovable property.3 Despite the Act is more than 
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one hundred and thirty years of age, it had been amended notably for 
twice in its long journey. In 1929 the Act was examined exhaustively 
for the first time and the most recent substantial changes were brought 
into the Act in 2004.4 The Transfer of Property (Amendment) Act 2004 
has advanced the law of transfer of property by adding as well as 
omitting provisions from the Act. In particular, it has added 
independent provisions concerning contract for sale,5 requirement of 
latest Khatiyan,6 requirement of written consent in some cases,7 and 
support of affidavit8. It has further added a proviso in respect of the 
power of sale by mortgagee.9Moreover, the amending Act has inserted 
a new paragraph regarding gift10 and omitted some phrases from the 
provisions of part performance,11 sale,12 and mortis causa.13Although 
the amending Act has brought some significant developments with 
regard to laws of transfer of properties, it is worth noting that along 
with clerical errors, a range of considerable limitations are also 
identified in the amending Act. That is to say that on the one hand, the 
modified provisions protect the rights of a transferee of immovable 
properties and on the other hand, the law is contradictory with many 
other provisions of the Act concerning the authority of a transferor 
especially when a person other than the owner transfers a property.   

The objective of this study is to assess the development of laws 
regarding transfer of a property after passing the Transfer of Property 
(Amendment) Act 2004 andthus, the relevant provisions of the Act will 
be scrutinised in the light of the amending Act. Since no field work is 
necessary to achieve the objective of this study, it follows the doctrinal 
research methodology analysing the statutes and relevant judgments 
as primary sources. Moreover, the study has investigated journal 
articles and books as secondary sources. 
                                                             
4 Act no XXVI of 2004. 
5 TPA, s 53B (n 1). 
6 ibid s 53C. 
7 ibids 53D. 
8 ibids53E. 
9 ibids 69. 
10 ibids123. 
11 ibids 53A. 
12 ibids 54. 
13 ibid s 129. 
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To develop arguments, the paper has been divided into four sections. 
In the first section, the authority of the transferor will be examined. The 
second section assesses the cases where a property is transferred by a 
person other than the owner of the property. The third section analyses 
the amended provisions to expose developments and limitations of the 
law of property.Finally, it will provide suggestions to overcome the 
identified inconsistencies. 

2. Authority to Transfer a Property: Setting the Scene 
The revised provisions have primarily contradicted with the sections 
concerning the authority of a transferor to transfer a property and 
therefore, it is necessary to investigate the authority of a transferor to 
set the scene of the paper. The relevant provision of the Act is as 
follows: 

Persons competent to transfer: Every person competent to contract 
and entitled to transferable property, or authorised to dispose of 
transferable property not his own, is competent to transfer such 
property either wholly or in part, and either absolutely or 
conditionally, in the circumstances, to the extent and in the 
manner allowed and prescribed by any law for the time being in 
force.14 

The transferor, in accordance with the provision mentioned above, is 
required to have two qualities to be competent to transfer: one, the 
person must be a qualified person to enter into a contract to make a 
transfer; and second, he/she has to own the property or to be 
authorised to transfer the subject of the conveyance. Since the Act deals 
with only transfers by act of the parties15which are limited to inter 
vivos, 16  the transferor is again required to be a living person. In 
addition to natural persons, companies, associations or bodies of 
persons are treated as living persons under this Act.17 

                                                             
14 TPA,s 7 emphasis given(n 1). 
15 As there are two modes of transfer of property: i.  Transfer by act of parties and ii 

Transfer by operation of law, this Act deals with transfer by act of the parties as 
stated in its preamble. 

16 TPA, s 5(n 1). 
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Concerning the first essence, it issine quo non for a transferor to be 
competent to enter into a contract.18 A person who is of the age of 
majority, of sound mind and is not disqualified to make a contract by 
any law, is competent to enter into a contract.19 Notably, a person, 
domiciled in Bangladesh, under eighteen years of age is a 
minor.20However, when before completing his/her eighteen years of 
age a guardian has been appointed for his/her person or property or 
for both by a court or every minor of whose property the 
superintendence has been assumed by Court of Wards, every person 
shall attain his/her  majority when he/she completes the age of 
twenty-one years.21Again, about the prerequisite of soundness of mind, 
a person is said to be of sound mind for the purpose of making a 
contract, if, at the time when he/she makes it, he/she is capable of 
understanding it and of forming a rational judgment as to the effects 
upon his/her interest. 22 Finally, the third essence, a person who is 
disqualified from contracting by any law to which he is subject is 
incompetent to enter into a contract. Thus, after fulfilling the above 
three essences a person becomes competent to enter a contract.  
Regarding the essence of entitlement and authorisation, a person has to 
own or to be authorised to transfer a property. The ownership is a right 
of a person upon a property, and actually, the ownership signifies a 
bundle of rights. To illustrate, when the property is an immovable one, 
it is impossible to prove ownership through a single deed or 
possession only. Rather the right of ownership can be demonstrated 
through possession and a number of documents including the deed of 
the property, 23 Khatiyan, 24  Map, 25  Duplicate Carbon Receipt 
                                                             
18 According to s 4 of the Act, the chapters and sections related with the Contract Act 

1872 shall be taken as part of the Contract Act. 
19 Contract Act (CA) 1872, section 11. 
20 Majority Act (MA) 1875, section 3. 
21 ibid. 
22 CA, s 12 (n 9). 
23 A deed is an instrument made, sighed and registered in accordance with law for 

the purpose of transferring immovable property. In Bangladesh, a deed is 
prepared under the Registration Act 1908. 

24 Khatiyan is a document relating to land management prepared by the government 
by way of survey or mutation. 

25 Map is called Naksha in Bangla meaning the demography portrayed by surveyor 
during survey. Normally map is prepared considering mouja[block] as a unit. 
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(DCR),26Dakhila27and some others. The most significant thing in case of 
ownership of immovable property is the chain of the documents from 
owner to owner. At present, the chain of ownership for at least twenty-
five years is required by law to transfer an immovable 
property.28Furthermore, a person other than the owner of a property is 
qualified to transfer if he/she is authorised to do so. Notably, the 
authorisation might be conditional or absolute, to the extent and in the 
manner allowed and prescribed by law.  
Summing up, a person can transfer a property if he/she becomes the 
owner of the property or is authorised to transfer the property. In 
addition, the owner or the authorised person needs to be competent to 
become a party to a contract. The aspect of authorisation is analysed in 
detail in the following section examining the relevant sections of the 
Act.  
3. Transfer of Properties by a Person Authorised by Law 
As it has been analysed, a property can be transferred by the owner of 
a property or by a person other than the owner who is authorised to 
transfer the property. In most circumstances, it seems that a person has 
been authorised to transfer means he/she has been authorised by the 
owner of the property. The case is, however, not always the same. The 
transferor is authorised either by the owner of a property or by law. 
That is say that on the one hand, a person might be authorised by the 
owner of a property and in these cases the person has been given the 
power of attorney and at present, this is governed by the Power of 
Attorney Act 2012.29On the other hand, there are many cases where 
statutes make provisions by dint of which a person can transfer the 
property.30Since this type of authorisation arises from the provisions of 
law, this paper addresses them as  persons authorised by law. As the 
study is restricted to the Transfer of Property Act, now the relevant 
provisions of the Act where the transferor is authorised by law, i.e. by 
the Transfer of Property Act, would be examined. 
                                                             
26 DCR is a receipt as the proof of fees paid to land offices in respect of mutation or 

any other matters other than Land Development (LD) Tax. 
27 Dakhila is the receipt of payment of LD Tax. 
28 Registration Act 1908 (RA), s 52A. 
29 Act No XXXV of 2012. 
30 TPA, ss 35, 38, 41 and 43 (n 1); Guardian and Wards Act 1890, ss 27, 29; Trust Act 

1882, ss 11-12; Succession Act 1925, s 307. 
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The doctrine of election is the prime case where a person is authorised 
by lawto transfer a property of which he/she is not the owner.31 
Actually, the doctrine of election was originated by the House of Lords 
in the case of Cooper v Cooper.32 Lord Hatherley explains the principle 
underlying that ‘[T]here is an obligation on him who takes a benefit 
under a will or other instruments to give full effect to that instrument 
under which he takes a benefit’. 33  This doctrine is recognised in 
Bangladesh under the law of transfer of property34 and in this case a 
person is allowed to transfer both movable and immovable property of 
which he/she is neither the owner nor has been authorised by the 
owner of the property. Rather, the authorisation has derived from the 
provision of the law. By way of example, Ms A and Ms B are the 
owners of the properties X and Y respectively. Ms A transfers Y 
property to Ms C although Ms A is neither the owner nor authorised 
by its real owner, Ms B, to transfer the property.However, in 
consideration of the transfer of Y property of Ms B, Ms A transfers a 
benefit, for example X property, to Ms B. The transferswill take effect 
only when Ms B elects in favour of the whole transfer.   Here, a person 
(A) transfers two pieces of properties (X and Y), one (Y) to a stranger 
(C), although the transferor is not the owner of the property 
transferred, and confers a benefit (X) on the actual owner (B) of that 
property (Y) in lieu of the transfer made by the transferor in earlier.  
The second example of transfer by an authorised person is evidenced 
in a case of the existence of certain circumstances.35This provision of 
the Act is based on the leading case of Hunnooman Persaudv Baboor36 
and particularly on the following passage: 

The purposes for which a loan is wanted are often future as 
regards the actual application. Their Lordships do not think that 
bona fide creditor should suffer when he has acted honestly and 
with due caution but he himself is deceived.37 

                                                             
31 TPA, s 35 (n 1).  
32 (1874) LR 7 HL  53. 
33 G C Venketa Subbarao, Lectures and Comments on Transfer of Property Act (Abridged 
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In this case, a person, is neither entitled to nor authorised by the owner 
to transferthe property.However, he/she transfers the property for 
consideration arguing the existence of a special circumstance, and this 
would be a valid transfer.38Hence, the transferor is authorised by the 
law to transfer a property satisfying the conditions of existence of the 
required circumstances.  
The third case regarding transfer by a person other than the owner is 
related with the transfer of property by an ostensible owner.39 In this 
case a transfer for consideration is permitted by a person who is not the 
real owner of the property; however, he/she transfers it ostensibly 
with the express or implied consent of the actual owner. Since the 
transferor is not expressly authorised by the actual owner of the 
property, he/she is allowed to transfer the property by the provision of 
law and thus, the transferor is authorised by law to transfer a property. 
The fourth instance of transfer by a person other than the owner is the 
case of feeding the grant by estoppel. The decision of the Privy Council 
in Luchmim v Kullichurn 40  case explores the nature of ostensible 
ownership. Sir Barnes Peacocck remarks in the case thus: 

It appears to their Lordships that there was a misrepresentation 
by the father in allowing the property to be taken by the wife 
under a deed of sale, representing that the purchase money was 
her stridhan, and in all his acts, both public and private, during 
his life time, representing that the property is of his wife’s. After 
that representation on the part of the father, his heirs were no 
more entitled to recover than the father, would have been in his 
lifetime...41 

The Act speaks here about the transferby a person other than the 
owner who subsequently acquires interest in the property 
transferred.42 In this case of feeding the grant by estoppel doctrine, a 
person who transfers immovable property fraudulently or erroneously 
has no title on the property to do so.However, he/she acquires interest 
in the propertysubsequently, and thus, the transfer is allowed under 
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40 (1873) 19 W R 292. 
41 Subbarao,190(n 33). 
42 TPA, s 43 (n 1). 
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law. Hence, the transferor is not authorised by the owner of the 
property under the Power of Attorney Act, rather this provision has 
given the transferor an authority to transfer the property. A similar 
provision is also found in the Specific Relief Act43 although the basic 
provision of the doctrine of estoppel is incorporated in Evidence Act.44 
Finally, in the case of mortgage and lease the example of the handover 
of an immovable property by a person other than the owner is 
exposed. Among the five modes of transfer of property under the Act,45 
only a certain interest is transferred under mortgage and lease. 
However, the mortgagee and leasee can further transfer the property 
mortgaged or leased to them respectively. Although a leasee can be 
retrained absolutely from further transferring, such kind of restriction 
is not allowed in case of mortgage.46It is worth noting that the transfer 
of an immovable property is seen in the case of availing the remedies 
by a mortgagee.There are three remedies opened before the mortgagee 
namely suit for foreclosure,47 suit for mortgage money,48 and sale.49 
Under the Act, a mortgagee can sell the mortgage property without the 
intervention of court in three specified cases satisfying two 
conditions. 50  In these cases the mortgagee is allowed to sell the 
mortgaged property without being authorised by the mortgagor; rather 
he/she is authorised by this provision of law. At the same time, the 
leasee may transfer the whole or any part of his/her interest in the 
propertyby way of mortgage or sub-lease, and any transferee of such 
interest may again transfer it. The leasee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities attaching to the 
lease.51 

In sum, the usual way of authorisation occurs when the actual owner 
of a property authorises the transferor to transfer the property. 
                                                             
43 Specific Relief Act (SRA) 1877, s 18. 
44 Evidence Act 1872, ss 115-117. 
45 Under the Act, there are five modes of transfer of property; sale, mortgage, lease, 

exchange and gift. 
46 ibid s11 (n 1). 
47 ibid s 67 (n 1). 
48 ibid s 68 (n 1). 
49 ibid s 69 (n 1). 
50 ibid. 
51 ibid s108 (B) (j) (n 1). 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 86 
 

However, in the cases of election, special circumstances, feeding the 
grant by estoppel, transfer by ostensible owner and a transfer by a 
mortgagee or leases, the immovable property is transferred by a person 
who is neither the owner nor authorised by the owner; rather he/she is 
authorised by the Act to transfer the property. As there exists a 
daunting hazard of transferors as well as transferees respectively to 
transfer and receive immovable properties in above cases, the 
government of Bangladesh has passed the amending Act of 2004. 
However, this law has made a mess with the provisions regarding a 
transfer by a person authorised by law. 

4. Analysis of the Amending Act to Expose Advancements and 
Limitations 

As the foregoing analyses have underlined the issue of the authority to 
transfer and the cases of transfer by an authorised person, this section 
underscores the development and limitations of provisions regarding 
transfer of properties investigating the amending Act of 2004 from two 
perspectives: the inherent shortcomings of the amending Act and the 
contradictions it creates with other provisions of the Act.  

4. 1 Provision of Contract for Sale 

The notable innovation brought under the amending Act is the 
provision regarding contract for sale. The provision is as follows: 

Immovable property under contract for sale not to be 
transferred: No immovable property under a contract for sale 
shall be transferred except to the vendee so long the contract 
subsists, unless the contract is lawfully rescinded, and any 
transfer made otherwise shall be void.52 

To keep pace with this provision of the Act, in 2004, sections 21A53 and 
17A54 were added to the Specific Relief Act and the Registration Act 
respectively. It is noteworthy that the contract to transfer immovable 
property is specifically enforceable because the breach of such a 

                                                             
52 ibid s53B (n 1). 
53 Specific Relief (Amendment) Act 2004 (Act no. XXVII of 2004), s 21A. 
54 Registration (Amendment) Act 2004 (Act no XXV of 2004), s 7A. 
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contract cannot be adequately relieved by compensation in money.55 
Again, the provisionsof Registration Actand the Transfer of Property 
Acthave required to execute a contract for sale in writing and to 
register it compulsorily as well.56Moreover, the analogous provisionof 
Specific Relief Act stipulates the enforceability of the contract for sale 
specifically under certain conditions. 57 Thus, after inserting the 
provision in the Act, the right of the person who enters a contract for 
sale has been guaranteed. However, there are several limitations of this 
revised provision. First, the paragraph five of section 54, Definition of 
Sale and Contract for Sale, states that a contract for sale does not, of 
itself, create any interest in or charge on such property.58 However, this 
amended section 53B has vibrantly underlined an interest in and 
charge on the property in question as it has mentioned that the 
property cannot be transferred to a person other than the person with 
whom the vendor enters a contract for sale. On the one hand, the 
amended provision requires the transferor to transfer the land only to 
the transferee of the contract for sale and on the other hand, the other 
provision states the transferee of the contract for sale has no interest in 
the property. As such, these two provisions are contradictory to each 
other and the concerned paragraph of section 54 needs to be omitted to 
bring conformity with the new provision. 

Secondly, the amended provision again contradicts with the 
illustration of section 40 which states: 

A contracts to sell Ulipur to B. While the contract is still in force, 
he sells Ulipur to C, who has notice of the contract. B may 
enforce the contract against C to the same extent as against A.59 

While the section 53B emphasises ‘so long the contract subsists’ any 
transfer made otherwise will be void, this illustration allows a transfer 
‘while the contract is in force’. In other words, after incorporating 
section 53B, the transfer, in the above illustration, by A to C is void and 
the illustration consequently has become vividly contradictory with the 

                                                             
55 SRA, s 12 (explanation) (n 43). 
56 RA, s 17A (n 28); s54A (n 1). 
57 SRA s 21A (n 43). 
58 ibids 54 (n 1). 
59 TPA, s 40 illustration (n 1). 
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amended provision. Therefore, the illustration is required to be 
replaced by a fresh and correct one which will be compatible with the 
newly inserted provision. 

Finally, the provision regarding contract for sale is exclusively related 
with sale. It is notable that there is a separate chapter titled “CHAPTER 
III OF SALE OF IMMOVABLE PROPERTY” and consequently, this 
provision 53B is required to be placed in chapter III. Ignoring the 
jurisprudential similarity andconsidering the alphabetical similarity, 
the amended section 53B is placed mistakenly after the section 53A 
which was inserted in 1929. 

To sum up, the ultimate object of incorporating the provision in respect 
of contract for sale is to ensure the rights of the transferee under a 
contract for sale. However, the revised provision is inconsistent with 
some other portions of the Act. By way of example, Ms A enters into a 
contract for sale to transfer an immovable property to Ms B, but later 
she transfers it to Ms C. According to the amended section, the contract 
between Ms A and Ms C is void ab initio. However, under section 40 
Ms B may enforce it against Ms C if Ms C has notice of the transfer 
between Ms A and Ms B.  Again, under the paragraph five of the 
section 54, Ms B has no interest and charge upon the property. Thus, 
the three provisions have made a mess regarding a transfer of 
immovable properties under a contract for sale. 

4.2 Provision Requiring Latest Khatian 

The other revised provision of the amending Act is relating to Khatian 
and it encloses as follows: 

Immovable property without Khatian not to be sold: No 
immovable property shall be sold by a person unless his name, 
if he is the owner of the property otherwise than by inheritance, 
or his name or the name of his predecessor, if he is the owner by 
inheritance, appears in respect of the property in the latest 
Khatian prepared under the State Acquisition and Tenancy Act 
1950, and any sale made otherwise shall be void.60 

The provision requires for the latest khatian to make a transfer and this 
will reduce various complexities in transferring immovable properties. 
                                                             
60 ibid s 53C (n 1). 
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For example, the requirement of latest khatianwill prevent more than 
one transfer of lands or transfer of immovable property of others. 

The meaning of the latest khatianis crucial to apprehend the provision. 
Notably, a Khatian is the identity card of a piece of land and it is an 
important document for the ownership of an immovable property. It 
consists of all particulars relating to a piece of land including its 
address, the name and address of the owner, the class of the land and 
some others.61 Generally, a Khatian is prepared either by way of survey 
or by way of mutation. In the history of land laws of Bangladesh, the 
first survey was conducted from 1888 to 1940 under the Bengal 
Tenancy Act 1885.62 The Khatian prepared under the survey is known 
as Cadastral Survey Khatian or CS Khatian. After the acquisition of the 
interest of rent-receivers which is popularly coined as abolition of 
zamindarship, the second survey was carried out from 1956 to 1962 
under the State Acquisition and Tenancy Act63 and as such, another 
khatian is prepared. This Khatian is known as State Acquisition Khatian 
or SA Khatian in short. The recent survey Khatian is the Rivisional 
Survey Khatian or RS Khatian which is prepared by the government at 
any time. 64  These CS, SA and RS Khatians are survey Khatians of 
Bangladesh to date.  Furthermore, the other type of Khatian is known as 
mutation Khatian which is prepared by the Revenue Officer in case of 
transfer of ownership of land. Notably, a Khatian is the prima facie 
proof of possession and possession is the proof of ownership. 
Therefore, the ownership is incomplete in absence of a Khatian. A 
Khatian is required to comply with the concerned map of the land 
otherwise it carries no weight. In a word, the combination of a Khatian 
and its map is called Record of Rights (ROR). While the transferor 
possesses the property during the survey, popularly these persons are 
known as recordiyo malik,the latest Khatianthen means the RS khatian. 
Alternatively, when the property is transferred from the recordiyo malik 
or from any other persons, the latest Khatianthen signifies the mutation 
Khatian. Whatever the nature of the Khatian- RS or mutation - the 
amended provision requires the latest Khatian to make a transfer. 

                                                             
61 State Acquisition and Tenancy Act (SATA)1950, ss 17-19. 
62 Bengal Tenancy Act 1885, s 101. 
63 SATA, ss 17-19 (n 61). 
64 ibids 144. 
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Although there are many positive aspects of the revised provisions, the 
section 53C has made some other provisions of the Act redundant. 
Firstly,among the five modes of transfer of property – sale, mortgage, 
lease, exchange and gift, the right of ownership is transferred by way 
of sale, exchange and gift. However, the amended section has required 
updated Khatian in the case of sale only. What the case would be in 
other two modes of transfer – exchange and gift where the ownership 
is transferred is unanswered. The section should be revised 
substituting ‘sale’ by the word ‘transfer’ or at least by the words ‘sale, 
exchange and gift’ to apply to all cases where the ownership of the 
property is transferred.  
Secondly, it is shown that there are many sections in the Act which 
permit to transfer a property by a person who is not the owner of the 
property. Where a person other than the owner is allowed to transfer 
an immovable property, how the requirement of updated Khatian in 
his/her own name or in the name of his/her predecessor could be 
ensured. To illustrate, a transfer under the doctrine of election, the 
transferor transfers at least two pieces of property of which he/she is 
the owner of one piece only; and in lieu of transferring another 
property of any other person, he/she bestows a benefit to the owner of 
the property. This doctrine is equally applicable for both movable and 
immovable property and in case of immovable property it becomes 
inconsistent with this new amended section directly. Besides, a transfer 
of immovable property by ostensible owner or under the doctrine of 
estoppel has afforded the opportunity to transfer immovable property 
of others. The amended section has made these provisions almost 
ineffective; however, nothing has been explained in relating to these 
provisions in the amending Act.  
Thirdly, the provision has required the latest Khatian by the transferor 
‘in his own name or in the name of his predecessor’ when the 
transferor inherits the property. It means a person can transfer a 
property which he/she owns by way of inheritance before preparing 
and registering the partition deed and mutation.65  This might cause no 
hazard while the transferor becomes the sole heir of the deceased. 
However, when there is a number of heirs, certainly it will be unwise 
to allow anyone of them to transfer the property without updating 

                                                             
65 The process of mutation based on partition deed is enclosed in the s 143B (n 61). 
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their names in the mutation Khatian. There is a provision as to apply for 
mutation on the basis of a partition deed preparing it on the basis of 
compromise or partition suit. 66  It is argued that this option of 
transferring predecessor’s land without updating the Khatian in the 
name of the transferor is causing problems in respect of ownership and 
possession. Again, almost all partition suits are the by-product of the 
shortcoming of this provision.  
In summary, the relevant sections of the Act which allow a person to 
transfer a property without a khatiyanneed a revisit to keep pace with 
the newly amended section. Again, it is also urgent to fulfil the 
inherent loopholes of the amended provision since this type of transfer 
is the breeding house of creating unexpected complexities relating to 
the ownership and possession of the land. Finally, it is suggested to 
amend the provision removing the opportunity of transferring 
immovable properties in the name of the predecessor.  
4.3 Provision as to Supporting a Transfer by Affidavit 
The amended provision requiring affidavit as to ownership is: 

Instrument of transfer to be supported by affidavit: Every 
instrument of sale, gift, mortgage and declaration of heba of any 
immovable property shall be supported by an affidavit by the 
executant affirming that he has lawful title to the property.67 

Keeping pace with other revised provisions, section 53E has also 
protected the rights of the transferee of immovable properties. In this 
case, it is done by way of guaranteeing and identifying the appropriate 
transferor. As the transfer by false and fake owner of land is very usual 
in our country, this provision has obliged the transferor to declare that 
he/she is the owner of the property, in case of a false statement, he/she 
has to face criminal prosecution for giving false evidence.68 

However, there are at least two limitations of this provision: firstly, in 
addition to sale, gift, mortgage and declaration of heba, there are two 
other modes of transfer of immovable property under the Act namely 
lease and exchange.Whereas the ownership is transferred through 
exchange, a certain interest is transferred under lease. It is, however, 

                                                             
66 SATA, s 143B (n 61). 
67 TPA, s 53E (n 1). 
68 Penal Code 1860, s 193. 
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pointless to exclude the exchange and lease from the paradigm of the 
provision although other modes of transfer are mentioned in the 
provision.  
Secondly, the amended provision requires an affidavit by the executant 
concerning the lawful title to the property transferred. However, along 
with the owner a person who is authorised by provisions of law can 
transfer a property. This provision has erroneously required an 
affidavit as to lawful title by the executant of the instrument. In other 
words, since the instrument can be executed by the actual owner of the 
property or the person authorised, how a person authorised can give 
the affidavit as to lawful tile as he/she is not the owner, merely he/she 
is authorised to transfer. By way of example, the Act has permitted to 
transfer a piece of land, left by her husband, by a Hindu widow on the 
ground that the income of the property is insufficient for her 
maintenance.69 In cases alike, the Act has not addressed the matter how 
the transferor provides affidavit affirming her lawful title.  

To recap, the provision argues for an affidavit regarding the title of the 
owner.  However, it fails to consider other modes of transfer without 
any reason and, it also requires an affidavit of title in each case of 
transfer which is neither possible nor practicable. 

5. Suggestions 

The amending Act has become unsuccessful to perceive the 
relationship of the revised provisions with other provisions of the Act. 
As such, the Act needs a revisit to accommodate the following 
suggestions. 

Concerning the right of a transfereeof a contract for sale of immovable 
properties,the present Act has simultaneously accepted and rejected 
the right of the transferee. That is to say that on the one hand, under 
section 54, it is stated that the transferee of a Bayana contract has no 
right. Conversely, section 53B underlines the right of the transferee 
mentioning that unless and until the Bayana contract is legally 
rescinded, any further transfer of the property is void.  Again, the 
section 53B needs to be positioned in the Chapter III and it should be 
section 54B as it is exclusively related with sale of immovable property. 
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With regard to the latest Khatian, it has been emphasised that whilst the 
Act allows a person other than the owner to transfer a property under 
the doctrine of election, ostensible ownership, estoppels and some 
other, the amended section 53C ha required updated Khatian in the 
own name of the transferor. This requirement is vividly contradicting 
to the existing provisions of the Act. Therefore, sections 35, 38, 41, 43 
and 108(B)(j) should be amended adding the clause ‘Subject to section 
53C’ and then, the provisions would be consistent and meaningful. 
Besides, the amended provision has kept open the opportunity to 
transfer any immovable property by a person when the name of 
his/her predecessor appears in the latest Khatian in the case he/she 
inherits the property. This prospect must be amended substituting the 
name of predecessor by the own name of the transferor only.  

In respect of the requirement of an affidavit, section 53E requires a 
revisit inserting two other modes of transfer – lease and exchange – 
under the purview of the provision. Moreover, the provision is 
essential to rewrite requiring affidavit by the owner as to his/her 
lawful title or affidavit of authorised person as to his/her due 
authorisation or both, as the case requires. In addition, a specific 
guideline is required in the cases of transfer by the person authorised 
by law since in these cases there is neither the question of affidavit of 
lawful title nor the letter of authorisation. 

6. Conclusions 

The paper has aimed to assess the progress of laws regarding transfer 
of property analysing the Act and the amending Act. Following the 
doctrinal research methodology, it has been established that the 
inclusion of the provisions by the amending Act 2004 in respect of a 
contract for sale, updated Khatian for transferors, and supporting the 
instrument of transfer by the affidavit of lawful title are really very 
good innovation in the law and these would help remove or reduce the 
complexities in transfer of land. However, it has been evident the 
amending provisions have failed to address other relevant provisions 
of the Act and they themselves suffer from some sorts of limitations as 
well. As such, to get the actual benefits of the development of the laws 
concerning transfer of property, the suggested corrections are 
necessary to bring immediately; otherwise this will cause unexpected 
and new types of hazards in transferring immovable property. 
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Cell Tower Radiation and International Standards on 
Limiting Exposure: A Critical Appraisal 

 
Md. Raisul Islam 

Abstract 

The tremendous rise in cell phone usage over the last two 
decades has led to an increase in the number of cellular towers 
worldwide to provide effective connectivity. It has triggereda 
public concern as to whether the impact of invisible 
electromagnetic field (EMF) radiation emitted from cell towers 
is hazardous for the human well-being and environment. The 
study endeavours to determine whether the EMF radiation 
from the communication facilities poses a risk to the 
environment and human beings, which may affect the right to 
life and whether the existing international standards on 
limiting exposure regarding such radiation are adequate. A 
common criticism is that the existing international safety 
standards for non-ionising EMF radiation have not considered 
long-term non-thermal epidemiological evidence in assessing 
the effects. The analysis of international scientific studies 
indicates that such standards are sufficiently supported by 
junk science of telecom-funded studies and cannot be 
considered scientifically reliable. The paper suggests adopting 
precautionary measures and re-evaluating the existing 
international standards on limiting exposure in the light of 
independent scientific research in this arena. 

Keywords: Cell tower radiation, non-ionising radiation (NIR), 
electromagnetic field (EMF), exposure (safety) standards, 
carcinogenicity.  

 

1. Introduction 
Throughout the last two decades, the cell phone has turned into the 
foundation of correspondence in our community. It has evolved into 
not just a handset but also a virtual computer that fits in the pocket. 
The advanced cell phones available in the marketplace not exclusively 
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can transmit voice but also send texts, electronic mails, images, videos, 
stream data from the internet in seconds all over the world. The 
enormous spike in cell phone usage has stimulated an upsurge in the 
number of cell towers to meet the regulatory desires and burgeoning 
interest of teeming users for effective communications. It has triggered 
public concern as to whether the electromagnetic radiation emitted 
from the cell towers is unsafe. The electromagnetic radiations also 
familiar as electro-smog, which cannot be visible, smelt or felt and even 
one could no longer realise their potential harm over long periods of 
the exposure until they are apparent in the shape of biological 
disorders.1 The international standards on limiting exposure regarding 
such radiation are premeditated merely to shield from the short-term 
immediate thermal effects of radio frequency electromagnetic fields 
(RF-EMF) and not concerned with contemporary epidemiological 
evidence of long-term non-thermal chronic exposures associated with 
numerous cell towers. Thus, the issue of cell tower radiation is featured 
by uncertainty, as numerous scientific communities and media uphold 
that there is no sufficient proof, while others have taken the opposite 
stance claiming that cell towers are undeniably death traps.2As a result, 
the timeserving telecom industries are using the murky margins of 
scientific evidence as a defensive shield to battle off opponents. With 
the lack of scientific certainty regarding the potential health hazards of 
cell tower radiation, the common man seems to be at a transition point, 
particularly people living in the vicinity of cell towers because 
scientific uncertainty does not denote to safe in this regard. 
Consequently, it is a prompt and significant moment for sustainability 
to deal with the issue of the impact of cell tower radiation. 

This study scrutinises the existing international exposure (safety) 
standards for non-ionising EMF radiation and the position of 
international organisations working for such standards, especially the 
                                                             
1 Sivani S & Sudarsanam D. 2012. Impacts of Radio-Frequency Electromagnetic 

Field (RF-EMF) from Cell Phone Towers and Wireless Devices on Biosystem And 
Ecosystem - A Review. Biology and Medicine. 4(4): 202-216, at p. 202. 

2 Siddoo-Atwal C. 2018. Electromagnetic Radiation from Cellphone Towers: A 
Potential Health Hazard for Birds, Bees, and Humans. In: Tutar Y. ed. 2018. 
Current Understanding of Apoptosis - Programmed Cell Death. London: IntechOpen. 
Ch 8: 137-150, at p. 137. 
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WHO, IARC, ICNIRP and IEEE. The focus is on the safety implications 
of the human being and the environment. By and large, a 
comprehensive collection of literature, research journals, articles, texts, 
reports, relevant legislation and documents along with reported and 
unreported cases are examined and analysed in order to gather the 
data for the factual description of the cell tower radiation issues. 
Sources also include reference books, national and international 
journals, various census reports, survey reports, newspaper, statistical 
handbooks and theses.  

2. Basic of Cell Tower Radiation 
A cellular system consists of multiple contiguous and individual ‘cells’, 
each of which covers a specific area of the broadcast. Each cell has its 
own ‘base station’, consisting of antennas and associated electronic 
equipment, which send and receive signal or information to and from 
cell phones. Notably, cell tower antennas transmit signals around a 
tower in the shape of ‘blossom petal’.3 Usually, a cell tower with one 
antenna covers an area of 120 degrees and in order to address the 
entire 360-degree circle significantly around the cell tower, a tower 
with 3 antennas is required.4  Such a 360-degree rotation around a 
tower is referred to as ‘cell’ and this is the thing that the expression 
‘cell’ in cell phone means.5 When the phone is in a ‘cell’, one gets a 
good response and when it is not in a ‘cell’, one gets an inadequate 
response. Therefore, cell towers and antennas are required to be placed 
throughout the country so as to the ‘cells’ intersect with each otherto 
provide uninterrupted coverage. That is the reason why cell towers 
and antennas are so pervasive. For the necessity of complete coverage, 
the antennas are installed in such a large number of spots like rooftops, 
                                                             
3 Arulmani M &Latha VRH. 2013. Human is a roam free cell phone?!... (A New 

Theory on EMR and Antenna). International Journal of Innovative Research & 
Development. 2(9): 213-232, at p. 230. 

4 Boobalan P, Krishna P, Udhayakumar P & Santhosh A. 2013. Design of a Routing 
Mechanism to Provide Multiple Mobile Network Service on a Single SIM Card. 
International Journal of Engineering and Innovative Technology (IJEIT). 2(8): 99-104, at 
p. 99. 

5 Heddle J & Brangan MB. 2006. Towers of Babble, Bags of Gold: Cells, Lies and the 
Wireless Revolution. [Online]. Available at <http://www.rainbow-
cambridge.org.uk/eco/no-to-mobile-phones.htm#RFR>. Accessed on 04.04.2019. 
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fire stations, schools, temples and churches. The transmitting antenna 
itself is a primary source of electromagnetic radiation since the 
transmitting antenna regulates the propagation of the electromagnetic 
field near a transmitting station. Radiation from the primary lobe 
becomes stronger when it is transmitted horizontally. Secondary lobes 
also emit radiation in the horizontal direction, which varies from 
medium to very low ranges as seen in Figure 1. The most intense 
radiation is exposed when the primary lobe lies directly along the 
antenna axis. When one moves from the antenna axis to its side lobes, 
the radiation levels are comparatively tapered. 

 

Figure 1: Radiation Pattern of a Cell Tower Antenna6 

However, the electromagnetic spectrum can be partitioned into an 
ionising and a non-ionising segment. Ionising radiation is the radiation 
at higher frequencies which carries adequate energy to extract 
intensely bonded electrons from the atomic orbit during an encounter 
with an atom and thereby ionising or charging the atom,7  such as 
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Ionizing Radiation (BEIR V). 1990. Health Effects of Exposure to Low Levels of Ionizing 
Radiation. Washington (DC): National Academies Press (US). At p. 9. [Online]. 
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ultraviolet rays, X-rays, gamma rays, cosmic rays, etc.8  In contrast, 
antennas used for wireless communication emit radio frequency 
radiation (RFR) which is low frequency, non-ionising radiation, 
incapable of breaking the chemical bond. The non-ionising radiations 
are found in a frequency ranging from 1 to 1000’s of THz, which 
include extremely low frequency (ELF), microwave (MW), infrared ray 
(IR), visible light (VL) and ultra-violet ray (UV). 9 Notably, the 
parameters used in measuring the radiation are power density and 
specific absorption rate (SAR).10 Power density is articulated in watts 
per square metre (W/m2), whereas SAR is specified to express the 
soaking up RF-EMF radiation in the organism. SAR is typically the 
amount of radiated energy consumed by a segment of tissue estimated 
in watts per kilogram (W/kg) of a tissue.11 It is assessed either on the 
entire body or on a limited amount of tissue, generally between the 1 
gram and 10 grams of tissue on average.12 

Again, radiation impacts are isolated into thermal and non-thermal 
impacts. Thermal impacts are resembled that of baking in the 
microwave oven, whereas non-thermal impacts are not clearly 
documented but are reported to be three or four times more 
detrimental than thermal impacts.13Non-thermal impacts of RFR are 
                                                             
8 Telecom Regulatory Authority of India (TRAI). 2014. Information paper On Effects of 

Electromagnetic Field Radiation from Mobile Towers and Handsets. [Online]. Available 
at 
<https://main.trai.gov.in/sites/default/files/EMF_Information_Paper_30.07.201
4.pdf>. Accessed on 03.04.2019. 

9 Zamanian A & Hardiman C. 2005. Electromagnetic Radiation and Human Health: 
A Review of Sources and Effects. High Frequency Electronics. 16-26, at p. 16. 

10 Hoque A K M F, Hossain MS, Mollah AS &Akramuzzaman M. 2013. A Study on 
Specific Absorption Rate (SAR) due To Non-Ionizing Radiation from 
Wireless/Telecommunication in Bangladesh. 1(3): 104-110, at p. 105.  

11 Panagopoulos DJ, Johansson O & Carlo GL. 2013. Evaluation of Specific 
Absorption Rate as A Dosimetric Quantity for Electromagnetic Fields Bioeffects. 
PloS one. 8(6): 1-9, at p. 1. [Online]. Available at 
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3672148/pdf/pone.0062663.
pdf>. Accessed on 04.04.2019. 

12 Zhang M & Alden A. 2011. Calculation of Whole-Body SAR from a 100 MHz 
Dipole Antenna. Progress in Electromagnetics Research. 119: 133-153, at p. 137. 

13 Kumar G. 2010. Report on Cell Tower Radiation. Department of Electrical 
Engineering, Indian Institute of Technology Bombay (DEE-IITB). December 2010. 
At p. 3. 
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aggregated over time and the incremental risks are mostly noticed 
following quite a long while of introduction.14 The impacts are not 
perceived initially since the body has several defence components and 
stress proteins, especially the ‘Heat Shock Proteins’ (HSPs). 15 If the 
stress continues for quite a while, the cells are less protected against the 
damage and drop-off in response. 16 Consequently, even at a 
significantly lower intensity, prolonged or chronic exposures can be 
extremely hazardous. This study addresses the non-ionising segment 
of the spectrum, i.e. ranges of frequencies as far as 300 GHz,which are 
also known as the low-frequency fields and cover the areas used for 
wireless communications. 

3. International Organisations Working for Exposure 
(Safety) Standards 

Two distinct sets of RF standards, at least, are reportedly in use to meet 
the specific exposure requirements. The Institution of Electrical and 
Electronics Engineers (IEEE) and the International Commission for 
Non‐Ionising Radiation Protection (ICNIRP) are the leading 
international bodies developing such standards.17 Wherefore, the IEEE 
is a US‐based organisation and the secretariat for the ICNIRP is in 
Germany, there are some region-based variations, the majority of 
which appear to be used officially.18 However, the variants between the 

                                                             
14 Department of Electrical Engineering, Indian Institute of Technology Bombay 

(DEE-IITB). 2011. Report on Cell Phone Towers Radiation Hazard. At p. 17.  
15 Leszczynski D, Joenväärä S, Reivinen J &Kuokka R. 2002. Non-Thermal Activation 

of the hsp27/p38MAPK Stress Pathway by Mobile Phone Radiation in Human 
Endothelial Cells: Molecular Mechanisms for Cancer and Blood-Brain Barrier 
Related Effects. Differentiation. 70(2-3): 120-129, at 125. 

16 Megha K, Deshmukh PS, Banerjee BD, Tripathi AK &Abegaonkar MP. 2012. 
Microwave Radiation Induced Oxidative Stress, Cognitive Impairment and 
Inflammation in Brain of Fischer Rats. Indian Journal of Experimental Biology. 50(12): 
889-896, at p. 894. 

17 Zradzinski P. 2016. A Comparison of ICNIRP and IEEE Guidelines to Evaluate 
Low Frequency Magnetic Field Localised Exposure. In: The Institution of Electrical 
and Electronics Engineers (IEEE). 17th International Conference Computational 
Problems of Electrical Engineering (CPEE). Sandomierz, Poland. 14-17 September 
2016. At p. 1. 

18 Rautio J &Penttinen JTJ. 2015. EMF - Radiation Safety and Health Aspects. In: 
Penttinen JTJ. ed. 2015. The Telecommunications Handbook: Engineering Guidelines for 
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standards are relatively minor for the ranges of frequencies used for 
telecommunications. Additionally, while the document of the IEEE is 
referred to as ‘standards’ and that of the ICNIRP as ‘guidelines’, the 
variation in terminology is of little significance because both entities 
consider their function as providing advice to competent legislative or 
regulatory institutions to adopt all or part of this advice and based on 
the same approach and rationale.19 

3.1 Institution of Electrical and Electronics Engineers (IEEE) 

The root of the IEEE was dated back to 1884 when electricity had 
become a significant social influence. 20 The practices of the IEEE 
Standards were predominantly initiatedat first by the American 
Institute of Electrical Engineers (AIEE) and subsequently, by the 
Institute of Radio Engineers (IRE).21 The AIEE was founded in 1884, 
while the IRE was established in 1912 with the assistance of two 
organisations, i.e. the Wireless Institute (TWI) and the Society of 
Wireless Telegraph Engineers (SWTE).22 The IRE was patterned on the 
AIEE but was initially dedicated to radio and afterwards largely to 
electronics. Although the AIEE was larger initially, the IRE grew faster 
and more efficiently in the early 1940s23  and it became the largest 
group in 1957.24 On 1 January 1963, the AIEE and the IRE unified to 
promote the IEEE.25 The IEEE has its headquarters in New York City 

                                                                                                                                                                
Fixed, Mobile and Satellite Systems. West Sussex, UK: John Wiley & Sons, Inc. 24:853-
881, at p. 859. 

19 Paljanos A & Munteanu C. 2015. An Overview of Standards and Regulation 
Concerning Exposure to Radiofrequency Fields. Scientific Bulletin. 20(1): 145-150, at 
pp. 146-147.  

20 Mason PA, Murphy MR & Petersen RC. 2001 IEEE EMF Health & Safety 
Standards. In: Proceedings of the Asian and Oceanian Regional EMF Scientific Meeting. 
2001: 1-6, at p. 1. 

21 Sage AP. 1999. Electrical Engineering Education. In: Webster JG. ed. 1999. Wiley 
Encyclopaedia of Electrical and Electronics Engineering. Hoboken, New Jersey: John 
Wiley & Sons, Inc. At p. 2. 

22 Ibid, at p. 2. 
23 Hochheiser S. 2009. 125 Years of IEEE History. 2009. 125 Years of IEEE History. 

IEEE Potentials. 28(3):6-9, at p. 7. 
24 Ibid, at p. 8. 
25 Bastiaans M J. 2012. Researching the Roots of IEEE Region 8. In: IEEE. 2012 Third 

IEEE History of Electro-Technology Conference (HISTELCON). Pavia, Italy. 5-7 
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and its working centre in Piscataway, New Jersey.26As of 31 December 
2019, it is the largest professional association for electronic engineering 
and electrical engineering (and related disciplines) with more than 
4,19,000 members in over 160 countries around the world. (IEEE 
2019a). 

However, the IEEE safety standards for RF/microwaves have been 
updated with a long track record andprocess. The first project of 
structured standards was introduced in 1960 whenever the American 
Standards Association (ASA) 27  approved the project on Radiation 
Hazards Standards (Bailey et al. 2019: 171346). Under the co-
sponsorship of the United States Department of the Navy and the then 
IRE (now the IEEE), the project formed the Committee C95 to develop 
RF/microwave safety standards through an open consensus 
process.On 8 February 2019, the IEEE has revised and combined the 
standards of the IEEE Std C95.1-2005 and the IEEE Std C95.6-2002 into 
a single measure, as the IEEE Std C95.1-2019 (IEEE 2019).The IEEE Std 
C95.1-2019 specifies dosimetry reference limits (DRLs) and exposure 
reference levels (ERLs) for exposure to electric, magnetic, or 
electromagnetic fields, which are defined to protect against painful 
electrostimulation in the frequency range of 0 Hz to 5 MHz and to 
preclude the potential detrimental repercussions on human beings 
exposed to RF-EMF within the scope of frequencies from 100 kHz to 
300 GHz. As per the IEEE Std C95.1-2019, only electrostimulation limits 
are applicable below 100 kHz, while only thermal limits are applicable 
above 5 MHz and both sets of limitations are applicable between 100 
kHz and 5 MHz in the transition area.28In the transition area of 100 

                                                                                                                                                                
September 2012. At p. 5. [Online]. Available at 
<doi:10.1109/histelcon.2012.6487560>. Accessed on 13.02.2020. 

26 Osepchuk JM & Petersen RC. 2003. Historical Review of RF Exposure Standards 
and the International Committee on Electromagnetic Safety (ICES). 
Bioelectromagnetics. 24(S6): S7-S16, at p. S11. 

27 In 1966, the American Standards Association (ASA) became the United States of 
America Standards Institute (USASI) and It took on its current moniker as the 
American National Standards Institute (ANSI) in 1969. 

28 IEEE Std C95.1. 2019. IEEE Standard for Safety Levels with respect to Human Exposure 
to Electric, Magnetic, and Electromagnetic Fields, 0 Hz to 300 GHz. New York, USA: 
The Institution of Electrical and Electronics Engineers (IEEE), 2019. [Online]. 
Available at <doi:10.1109/ieeestd.2019.8859679>. Accessed on 13.02.2020. 
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kHz to 5 MHz, both electrostimulation and tissue heating can occur. 
For frequencies above 6 GHz, the effect being protected against is 
tissue surface heating. 

3.2 International Commission on Non-Ionising Radiation Protection 
(ICNIRP) 

The ICNIRP is a self-reliant scientific commission formed by the 
International Radiation Protection Association (IRPA) to improvenon-
ionising radiation (NIR) safety and security for the human health and 
the environment.29It is composed of 14 members along with 4 scientific 
standing committees concerning biology, dosimetry, epidemiology and 
optical radiation as well as many other consulting experts. 30  The 
ICNIRP primarily functions as an independent advisory entity in 
cooperation with the WHO but it is also expressly accredited by the 
ILO and the EU as a non-governmental organisation for NIR safety and 
security.31It was founded in 1992and incorporated in January 1994 as a 
charitable, non-profit society in Germany. 32 It usually provides 
scientific guidelines and recommendations for NIR safety and security, 
promotes scientifically validated independent guidelines, along with 
NIR exposure restrictions and represents the global NIR safety and 
security profession through its strong collaboration with the IRPA.33 

In November 1997, the ICNIRP for the first time approved the 
guidelines for frequencies up to 300 GHz and published the guidelines 
in 1998. 34 The Commission involved 17 scientists and 11 external 
                                                             
29 International Committee on Non-ionizing Radiation Protection (ICNIRP). 2020. 

ICNIRP Guidelines for Limiting Exposure to Electromagnetic Fields (100 kHz to 
300 GHz). Health Physics. 118(5): 483–524, at p. 457. [Online] Available at 
<https://www.icnirp.org/cms/upload/publications/ICNIRPrfgdl2020.pdf>. 
Accessed on 22.09.2020. 

30 Daniels DJ. 2009. EM Detection of Concealed Targets. Hoboken, New Jersey: John 
Wiley & Sons, Inc. At p. 10. 

31 Supra note, 29, at p. 457. 
32 Repacholi MH. 2017. A History of the International Commission on Non-Ionizing 

Radiation Protection. Health Physics. 113(4), 282–300, at pp. 282, 289. 
33 Ibid, at pp. 287-289. 
34 International Commission on Non-Ionizing Radiation Protection (ICNIRP). 1998. 

ICNIRP Guidelines for Limiting Exposure to Time-varying Electric, Magnetic and 
Electromagnetic Fields (Up to 300 GHz). Health Physics. 74 (4): 494-522. 
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experts representing 12 distinct nations, i.e. the United States, Sweden, 
Poland, Germany, Great Britain and Australia, in drafting the 
guidelines. 35 The basic restrictions of the 1998 ICNIRP guidelines, 
interms of whole-body, averaged SAR are the same as those of the 
IEEE C95.1, although the reference levels (derived limits) differ 
slightly.36 

The ICNIRP guidelines for limiting exposure to EMF published in 
1998has been extensively adopted around the world. The Bangladesh 
Telecommunication Regulatory Commission (BTRC) mandates the 
ICNIRP guidelines in Bangladesh as well.37 The ICNIRP reaffirmed the 
EMF safety guidelines in 2009, 2010 and 2020.38Under the ICNIRP 
guidelines, the maximum limits of the general public (human 
exposure) to radiofrequency fields in the frequency range of 100 kHz to 
10 GHz are 4 W/kg for limbs as localised SAR, 2 W/kg for head and 
trunk as localised SAR and 0.08 W/kg for whole-body over 10 gm of 
adjacent tissue.39 Moreover, all the SAR values must be averaged for 
any 6 minutes in compliance with the ICNIRP Guidelines 1998. 

A simple estimation may be marked to calculate the power absorption 
of the human body if subjected to the prescribed safe radiation 
standard adopted in Bangladesh of power intensity that is 10 W/m2 for 

                                                             
35 Osepchuk J & Petersen R. 2001. Safety standards for exposure to RF 

electromagnetic fields. IEEE Microwave Magazine. 2(2): 57-69, at p. 63. 
36 Mazar HM. 2019. EMF, New ICNIRP Guidelines and IEEE C95.1-2019 Standard: 

Differences and Similarities. In: International Conference: EMF and the Future of 
Telecommunications. Warsaw, Poland: 3-4 December 2019. [Online]. Available at 
<https://www.researchgate.net/publication/337815714_EMF_New_ICNIRP_Gui
delines_and_IEEE_C951-2019_Standard_Differences_and_Similarities>. Accessed 
on 13.02.2020     

37 Bangladesh Telecommunication Regulatory Commission (BTRC). 2018. Public 
Consultation on Guidelines for Limiting Exposure to Radiation of Electromagnetic Fields 
(Up to 300 GHz). 8 February 2018. At p. 10. [Public Notice, Online]. Available at 
<http://www.btrc.gov.bd/notice-board/public-consultation-guidelines-limiting-
exposure-radiation-electromagnetic-fields-300>. Accessed on 22.03.2018. 

38 International Committee on Non-ionizing Radiation Protection (ICNIRP). 2020. 
ICNIRP Guidelines for Limiting Exposure to Electromagnetic Fields (100 kHz to 
300 GHz). Health Physics. 118(5): 483–524, at p. 483.  

39 Ibid, at p. 10. 
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3G/4G.40 If the human body is modelled as a cylinder, it is 1.436 square 
meters in the area ( if the average height is 5’6”equal to 1.67 meters and 
the average waist is 34”similar to 0.86 meters).41 So, the power received 
by the human body in one second would be power density×area = 
15.42 Watts–sec. The absorption of microwave power in one hour would 
be 15.42 × 3600 = 55.51 KW–sec. The absorption of microwave power in 
one day would be 55.51 × 24 = 1332.24 KW–sec. However, a standard 
microwave oven has a performance rating ranging from 600 W to 1500 
W.42With 60% efficiency, if it can be taken into account thatthe output 
of a microwave oven is roughly at 600 W,43which indicates that the 
human body can be stored in a microwave oven safely and securely for 
a period of1332.24 KW–sec/600 W = 2220 seconds = 37 minutes per day. 
The question may arise as to how many people worldwide are eager to 
position themselves, their unborn children and their family members 
in an open microwave oven for 37 minutes per day. Furthermore, this 
value is for just one source; it will increase accordingly for multiple 
sources. 44 However, the usage of cellular phones is a personal 
preference but the concern is that radiation is being exposed 
24/7directly to the individuals who are residing in the proximity of cell 
towers. Although the cell-phone operators arrogate that tower 

                                                             
40 The exposure limits adopted in Bangladesh are based on the values released in 

1998 by the International Commission on Non-Ionising Radiation Protection 
(ICNIRP). 

41 Here, perimeter of the circle is 0.86 m. We know that perimeter of a circle = 2πr. 
So, 2πr = 0.86 and r = 0.13 m. Again, if π = 3.14, r = 0.13 m and h = 1.67 m, then the 
area of a cylinder = 2πrh + 2πr2 or 1.436 + 0.106 or 1.542 square meter. 

42 Dadwal N. 2011. Industry: Things to keep in mind before you buy a microwave 
oven. The Economic Times. 10 October 2011. [E-Paper, Online]. Available at 
<https://economictimes.indiatimes.com/industry/cons-
products/durables/things-to-keep-in-mind-before-you-buy-a-
microwaveoven/articleshow/10278334.cms?from= mdr>. Accessed on 13.02.2020    

43 More watts mean more heat, while lower power means longer cooking 
time(Dadwal 2011). Some have reported that a hefty portion of cell towers are 
radiating power outputs in the 900 to 1000 watts range (Quiring 2008). 

44 If multiple carriers are being used and multiple operators are present on the same 
roof top or tower, then the above values will increase manifold. However, 
radiation density will be much lower in the direction away from the main beam. 
One should know actual radiation pattern of the antenna (which unfortunately is 
not made public) to calculate exact radiation density at a point. 
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radiation is less penetrating than the sun’s rays but the fact is that the 
radiation of the cell tower is continuous and different within the means 
it impacts the body. The people are not extensively aware of such 
information. Therefore, a vast number of people use cellular phones for 
over than one hour every day without reckoning the potentially 
detrimental repercussions on the health and environment. 

3.3 WHO-EMF Project 

The WHO is the leading and facilitatingentity within the United 
Nations for public health. In 1996, the WHO initiated a global EMF 
Project at the headquarters of the WHO in Geneva, Switzerland due to 
its mandate to ensure the safety of public health and in responding to 
public concerns.45 The mandate of the International EMF Project is to 
scrutinise the potentially detrimental repercussions on human public 
health and environment subject to static and time-fluctuating EMF 
within the range of frequencies up to 300 GHz.46 The project involves 
the Family, Women’s and Children’s Health (FWC) Cluster, the 
Environmental and Social Determinants of Health (PHE) and the 
Department of Public Health of the WHO. There are several 
influentialorganisations, including the ICNIRP and the IARC, which 
counsel the WHO with regard to the EMF. The EMF Project has an 
active and frequently updated home page47 with news, forthcoming 
meetings, publications or reference to where they may be obtained. A 
series of the WHO Fact Sheets on various topics related to health 
effects from EMF exposure are now available in many common 
languages on the project home page.48 One of the essential activities of 
the EMF Project is developing WHO’s EMF Research 
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46 Repacholi MH. 2000. International EMF Project. In: Klauenberg B J and Miklavcic 
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Agenda. 49 Development of this research agenda has focused the 
attention of EMF scientists and funding agencies on the specific gaps in 
knowledge that need to be filled if the WHO and the International 
Agency for Research on Cancer (IARC) are to improve health risk 
assessments of EMF exposure.50 

3.4 International Agency for Research on Cancer (IARC) 

The IARC is an entity of the WHO and its primary task is to facilitate 
and carry out research on the issues that cause human cancer and 
enhance science-based approaches for prevention and mitigation of 
cancer. 51 In the series of the IARC Monographs, the expression 
‘carcinogenic risk’ refers to an agent that can cause cancer.52The agents 
include chemical compounds, complex mixtures, processes, 
behavioural or cultural practices, environmental or occupational 
exposures, physical substances and biological organisms.53However, 
the IARC encourages the Working Groups of leading scientists to 
assess the indication for any cancer threat affiliated with the specified 
agents. In order to endorse statistical evidence for the agents in 
question that cause carcinogenesis in humans (that exposure may pose 
a cancer risk), the ultimate consensus evaluations of the IARC are 
placed in any one of the five categories, e.g. Group 1: Carcinogenic to 
Humans, Group 2A: Probably Carcinogenic to Humans, Group 2B: 
Possibly Carcinogenic to Humans, Group 3: Not Classifiable or Group 

                                                             
49 World Health Organization (WHO). 1997. International EMF Project: Health Effects 

of Static and Time Varying Electric and Magnetic Fields: WHO's Agenda for EMF 
Research. WHO/EHG/98.13. At p. 11. 

50 Repacholi MH. 1999. WHO’s International EMF Project. Radiation Protection 
Dosimetry. 83(1):1-4, at p. 2. 

51 International Agency for Research on Cancer (IARC). 2018. Latest Global Cancer 
Data: Cancer Burden Rises to 18.1 Million New Cases and 9.6 Million Cancer Deaths in 
2018. IARC Press Release N° 263. 12 September 2018. At p. 3.  

52 IARC Working Group on the Evaluation of Carcinogenic Risk to Humans. 2012. 
Biological Agents: A Review of Human Carcinogens (IARC Monographs on the 
Evaluation of Carcinogenic Risks to Humans). Volume 100B. Lyon, France: 
International Agency for Research on Cancer (IARC). At p. 1. 

53 IARC Working Group on the Evaluation of Carcinogenic Risk to Humans. 2010. 
IARC Monographs on the Evaluation of Carcinogenic Risks to Humans. Volume 98. 
Lyon, France: International Agency for Research on Cancer (IARC). At p. 10. 
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4: Probably not Carcinogenic to Humans. Over than 1000 substances 
have been assessed since 1971, of those, over than 400substances have 
been reported as carcinogenic, probably carcinogenic, or possibly 
carcinogenic to humans.54 In the particular scenario of NIR, the IARC 
takes into consideration the cell phones in May 2011 by assessing the 
credible indications of RF-EMF.55 

4. Criticism on the activities of IARC, WHO, ICNIRP and 
IEEE 

There is an on-going discussion as to whether any health effect is 
caused by cell phone or cell tower radiation. The IARC reported in its 
‘World Cancer Report 2008’, “long-term and severe use of cell phones 
may be associated with moderately increased risks of gliomas, parotid 
tumour and acoustic neuromas.” 56 Accordingly, an interdisciplinary 
specialist Working Group of 30 scientists representing 14 nations 
convened at the IARC in May 2011 categorised radio frequency 
radiation (RFR) associated with telecommunication devices as ‘Group 
2B on the IARC scale’ (possibly carcinogenic to humans) due to an 
intensified threat of glioma.57Such categorisations of the IARCposed an 
intriguing obstacle to the ‘standards’ setters of the ICNIR Powing to 
the interaction between the IARC and the WHO. Such affiliations 
indicated that the recommendations and the standard-setting strategies 
of the WHO/ICNIRP could be challenged by the EMF activists, 
deliberately referencing the excerpts of the ‘Press Release’ of the IARC 

                                                             
54 Texas A&M College of Veterinary Medicine & Biomedical Sciences (Texas A&M). 

2019. Rusyn-Chaired Group evaluates Human Carcinogenic Hazards for International 
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France: International Agency for Research on Cancer (IARC). At p.187. 

56 Boyle P & Levin B. ed. 2008. World Cancer Report2008. Lyon, France: International 
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that also incorporated the WHO logo and endorsement.58Perhaps this 
is why, shortly after the categorisation of the IARC in May 2011, a‘Fact 
Sheet’ from the WHO had been released in June 2011 affirming that “to 
date, no adverse health effects have been established as being caused 
by mobile phone use”.59 Technically, the statement in the ‘Fact Sheet’ of 
June 2011 does not entirely contradict the statement of the IARC. 
Basically, a ‘Group 2B carcinogen’ is considered by IARC where there 
is a limited indication of carcinogenicity in individuals and less than 
sufficient indication of carcinogenicity in experimental 
animals.60Hence, although the statement in the ‘Fact Sheet’ of June 2011 
is literally consistent with the categorisation of the IARC, it circuitously 
refers to the complete dismissal of the arguments of hazards. 
Remarkably, the WHO/ICNIRP and the most international and 
national entities have continued to maintain the categorisation of 
ELF/EMF as a ‘Group 2B carcinogen’ that the Working Group of the 
IARC assessed.61 

Again, the basic safety limits for EMF radiation exposure of the IEEE 
are almost the same as those of the ICNIRP. Both the standards of the 
IEEE and the ICNIRP are mainly based on acute thermal effects. The 
greater part of the short-term studies that fundamentally scrutinise the 
thermal impacts of exposure to electromagnetic radiation (EMR) on 
biological structures, has not been able to detect any scientifically 
significant changes in biological processes, nor have they been able to 
reveal any acute impact on health at current exposure 
levels.62Whenever living beings are exposed to radio frequency, it can 
cause tissue heating that is widely considered dangerous, even in very 
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2: 88-105, at p. 94. 

59 World Health Organization (WHO). 2014. Electromagnetic Fields and Public Health: 
Mobile Phones. Fact sheet No. 193. 8 October 2014.  

60 Supra note 53, at p. 53. 
61 Ramazzotti P, Frigato P & Elsner W. ed. 2012. Social Costs Today: Institutional 

Analyses of the Present Crises (Routledge Frontiers of Political Economy). New York, 
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short-term dosages.63 Therefore, thermally-based limits are significant 
for persons whose occupations usually involve working in the field of 
radar equipment and radio frequency welding or for persons installing 
and operating the mobile antenna. Previously, engineers and scientists 
formulated standards for exposures to electromagnetic radiation by 
assessing either the heating of tissues or the currents induced in the 
body. Their primary concern was determining how long and how 
much non-ionising radiation a human could endure without causing 
harm. However, throughout the past few years, it has been evidenced 
that bio-effects and several health complications turn out at far lower 
dimensions of RF and EMF exposure where no heating (or induced 
currents) takes place at all; some effects are made known to persist at a 
million time lower dimensions than that of the traditional public safety 
limits where heating is implausible. 64 Long-term non-thermal 
researches have reported alarming perceptions, detecting negative 
outcomes on health, safety, reproductive success, behaviour, 
communication, co-ordination and ecological niche, especially of 
species and communities.65 

In 2018, scientists at the famous Ramazzini Institute (RI) 66  of Italy 
documented that an increased risk of precancerous situations, i.e. 
schwannoma67 is reported in both the male and female rats as well as an 
increased risk of malignant brain (glioma) tumours are reported in the 
female rats. Simultaneously, such animals are exposed lifetime in the 
laboratory to the environmental dimensions of cell tower radiation.68 
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The reasonably similar erratic results, cardiac schwannoma in male rats, 
have also been demonstrated by a $25 million US National Toxicology 
Programme (NTP) study when rats are allowed to be exposed to 
substantially higher dosages than cell phone radio frequencies.69 In 
November 2018, the US National Toxicology Program (NTP) released 
its final report.70 In conjunction with the human trials, such indications 
have been categorically demonstrated to have an elevated threat of 
cancer with long-term RF-EMF exposure. Unfortunately, the WHO and 
its associated agencies, especially the ICNIRP and the IEEE have not 
taken action yet to alert about the potential non-thermal health 
implications from such EMF radiation, nor have they developed 
adequate protective exposure requirements. In contrast, the WHO-EMF 
Project has frequently derogated the safety concerns caused by the 
non-ionising EMFs by claiming that EMFs at prescribed intensities 
generated from cellular communication devices do not trigger tissue 
heating.71Most interestingly, the WHO-EMF project has also backed the 
safety guidelines for EMF exposure of the ICNIRP calling on all the 
nations to consider such criteria to ensure the global harmonisation of 
the EMF safety standards. From an economic standpoint, telecom 
service providers and wireless equipment suppliers would be 
benefitted, if individual nations adopt these guidelines. 

However, the Consultants to the International EMF Scientist Appeal, 
on behalf of 248 scientists representing 42 nations, appealed directly to 
the United Nations on May 2015 to protect the people from hazardous 
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Release, Online]. 1 November 2018. Available at 
<https://www.niehs.nih.gov/news/newsroom/releases/2018/november1/inde
x.cfm>. Accessed on 04.12.2018. 

70 Smith‐Roe. et al. 2019. Evaluation of the Genotoxicity of Cell Phone 
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Subchronic Exposure. Environmental and Molecular Mutagenesis. 61: 276-290, at p. 
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71  World Health Organization (WHO). 2014. Electromagnetic Fields and Public Health: 
Mobile Phones. Fact sheet No. 193. 8 October 2014.  
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electromagnetic radiation exposure.72 The scientists pointed out that 
‘any system that emits below the existing safety limits is deemed safe’ 
may be deceptive and there is no accreditation that the existing safety 
limits protect all the subscribers and the general public from anything 
other than thermal effects. They claimed that the WHO promoted the 
ICNIRP guidelines, which are merely based on thermal effects and 
ignored numerous recent scientific publications demonstrating 
biological changes and adverse health effects with no heat impact. The 
Appeal of International Scientists is further compounded by both the 
NTP studies and the Ramazzini studies. In view of the recent 
indications for potentially carcinogenic risks in rodents as a 
consequence of chronic exposure to cellular communication 
frequencies, scientists have urged for re-classifying the carcinogenicity 
of the IARC assessment for cell phone and cell tower radiation. Several 
WHO-IARC scientists who had been WHO advisors and served on the 
WHO-IARC working group of 2011 currently state, however, that new 
scientific evidence suggests that wireless radiation should be re-
classified at least as a ‘Group 2A: Probably Carcinogenic to Humans’, if 
no longer possible to specify as a ‘Group 1:Known Human 
Carcinogen’.73Many researchers are no longer of the opinion that the 
evidence demonstrates ‘possible carcinogenicity’. As evidence has been 
improved, they update their views on the issue. 

The main concern is that the WHO-EMF project is overlooking the 
scientific indication sofdetrimental repercussions. Moreover, the 
project promotes the EMF recommendations and guidelines 
introduced by the ICNIRP, whose members are directly or indirectly 
funded by the telecom industries. 74 Though the WHO’s 
Monographs/Fact Sheets, the ICNIRP guidelines or the IEEE standards 
                                                             
72 Hardell L. 2017. World Health Organization, Radiofrequency Radiation and 

Health - A hard Nut to Crack (Review). International Journal of Oncology. 51(2): 405-
413, at p. 408-409. 

73 Environmental Health Trust (EHT). 2018. Comments on the National Toxicology 
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[Online]. Available at <https://ehtrust.org/science/whoiarc-position-on-wireless-
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regarding the maximum limits of the general public (human exposure) 
to radiofrequency fields are non-binding and merely directives for the 
countries, it lays some significant features in the legal arena. 
Exclusively, the courts simply refer to the scientific criteria of the 
ICNIRP, or the IEEE or the WHO to decline the claim when the courts 
intend to rule on legal claims brought by the persons affected by 
electromagnetic waves generated by the telecommunications 
companies. 

Facts show that the Australian biophysicist Michael Repacholi was the 
first chairman of the ICNIRP in 1992 who suggested in 1995 that WHO 
should start the EMF project.75 The WHO adopted the project in 199676 
and Dr Michael H Repacholi was incharge of the WHO study 
programme on electromagnetic fields of the WHO-EMF project from 
1996 to 2006.77  He promptly formed a strong alliance between the 
WHO and the ICNIRP (being key personnel of both organisations) 
hosting the military institutions as well as telecommunications and 
electric industries to group meetings. He also arrangeda hefty portion 
offunds for the WHO-EMF project from the GSM Association and 
Mobile Manufacturers Forum that is currently renowned asMobile & 
Wireless Forum, the lobbying organisation of the telecom 
industries. 78 Dr Repacholiseemed to represent the telecom industry 
while being responsible for the WHO’s EMF Project.79Although Dr 
Repacholi resigned from the WHO in June 2006 (passing the position to 
Emilie van Deventer), he has consistently exerted his influence as an 
Emeritus Member of the ICNIRP; it should be noted here that the 
WHO works with a strong collaboration with the ICNIRP. 80 Dr 
Repacholi recruited Dr T Emilie van Deventer-Perkins, an electrical 
engineer (with no professional or previous experience in biology, 
                                                             
75 Supra note 72, at p 406.  
76 Supra note 45.  
77 Supra note 72, at p 407.  
78 Leloup D. 2007. Mobile Telephony: Influence Peddling at the WHO? 26 January 2007. 

[Online]. Available at <https://www.agoravox.fr/tribune-
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Available at <https://microwavenews.com/news/time-stop-who-charade>. 
Accessed on 13.02.2020. 
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medicine or epidemiology) to the WHO-EMF project in 2000.81Notably, 
she had been a long-standing member of the IEEE, while the IEEE, for 
decades, has been giving priority to global lobbying practices, mainly 
driven by the WHO.82Indeed, Dr Repacholi has propagated ‘only the 
thermal effects paradigm’ of health hazards associated with RF-EMF 
exposure across the world for almost 20 years rejecting numerous 
scientific publications that demonstrate the non-thermal effects or 
carcinogenicity in human.83 

There have been credible reports that the WHO has obtained financial 
interests from the electrical and telecom industries (which has 
contributed up to 50% of the EMF project funds) to manipulate the 
direction of EMF studies and policy formulation.84 The most crucial 
point is that the WHO does not intend to replace the core community 
of experts assorted with the ICNIRP. It gives the ICNIRP complete 
access to the Monograph and versatile opportunities for manipulating 
it. Considering the immense commercial interests enshrined in the 
guidelines of the ICNIRP and the connections of many of its expert 
members with telecom industries, there is no doubt that it is a 
significant conflict of interest that severely brings into question not 
only the integrity of the RF Radiation Monograph but also the integrity 
of the WHO as a forerunner of global healthcare. The critics have often 
used ad hominem claims to argue that the EMF Project was a project of 
the WHO which did not indicate that its operations should not be 
subject to inspection. 

Moreover, according to the statutes of the ICNIRP, no member of the 
Commission can undertake a job that could threaten its scientific 
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independence from the view of the Commission. 85  However, the 
members of the ICNIRP and its Scientific Expert Committee most 
frequently pronounce that they have served or have been involved in 
the telecom industries but do not clarify the acts what they have done 
or are being paid for. It is unclear how the ICNIRP controls the 
reliability of decisions of its expert committee members when the 
‘pronouncement of interest’ does not include the most contentious 
aspects of their biographical details in most scenarios. In fact, despite 
its on-going efforts to control conflicts of interest, the ICNIRP has long 
been in close proximity to the telecom industry.86 

In addition to the position held by the various organisations 
responsible for EMF standards/guidelines, several international 
scientific journals are also engaged in conflicts of interests that 
contribute to manipulate and fabricate data concerning the effects of 
EMF, such as ‘Bioelectromagnetics. Supplement 6.2003’, one of the 
leading scientific publications on EMF applications and biological 
effects. However, the journal was instructed by the ‘Radio Frequency 
Committee’ of the IEEE to clarify upholding the ICNIRP exposure 
limits. 87 The ‘Bioelectromagnetics. Supplement 6. 2003’ comprisesa 
collection of seven monographs sponsored by the US Navy and the US 
Air Force as well as published by their staffs who retain that RF has 
nodetrimental repercussions. 88 Radiation Research, another renowned 
journal in this arena, brought out 21 publications on the genotoxic 
impacts of RF from 1997 to 2006; of those17 (81%) exposed negative 
findings which were sponsored by the telecom industries (10 
publications were financed by Motorola, whereas the US Air Force 
were funded for the rest 7publications).89The most shocking thing is 
that the ‘Fact Sheets’ concerning the ‘EMF Project’ released by the 
WHO since 1998 have been sponsored jointly by the electricity network 
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operators and mobile telephony companies.90Remarkably, an analysis 
of the scientific studies revealed that most studies funded by telecom 
industries had not found any adverse effects, whereas most 
independent types of studies found detrimental effects of RF-EMF 
radiation. 91  More importantly, Henry Lai, Bioengineering Professor 
Emeritus at the University of Washington, analysed 2033 scientific 
studies on RF/ELF-EMF radiation as of August 2020; of which 
biological effects were reported in 1637 (more than 80%).92 

Thus, the cellular industry is likely to be a gigantic plotter. The wireless 
industry has been accused of directly or indirectly manipulating 
research results by funding the research projects or researchers and 
contaminating the collection of scientific databases to muddy the water 
in the arena. In order to perpetuate the profits, vendors and network 
operators may indeed be involved in the research profession and the 
cellular industry may have bribed officials all over the world to conceal 
evidence that poses health risks to its products. It should be borne in 
mind that it took 50 years for the tobacco industry to acknowledge the 
risks93and 70 years to eliminate lead from paint and petrol.94In reality, 
vested interests dominate the health debate significantly. 
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In such a scenario, precautionary activities are warranted immediately 
to decrease exposures and notify the community of the possible risks 
associated with cell tower radiation. The essence of the precautionary 
principle is that caution is the proper course of action if one is not sure 
what may happen. The precautionary approach states that if an action 
or a policy has a potential risk of causing harm to the public or to the 
environment, preventive measures should be encouraged until there is 
complete scientific proof of a risk. In the absence of scientific 
consensus, the principle implies that there is a social responsibility to 
protect the public from potential harm. It is a ‘better safe than sorry’ or 
‘caution in advance’ principle that applies both to human health and to 
environmental protection. Precautionary steps that may be considered 
to minimise exposure, such as banning all cellular towers from public 
hospitals, school premises and playgrounds, keeping the phone apart 
from the body, preferring hands-free or fixed phones, restricting the 
duration of calls over cell phones, making conversations with high 
network signals, using a low SAR phone. 

5. The Way Forward 

Cell phones are a fascinating human-digital connection nowadays. It is 
therefore impractical to take out the cell phones from the market. 
However, in order to lessen the impacts on various components of the 
environment, findings of the study suggest that  

 1. The IARC should form a new working-group of specialist 
scientists under its Monographs Project to update RF-ELF 
categorisation based on current scientific findings. There should be 
no conflict of interests among the new working-group members 
and any industry must not sponsor the funding of the project. The 
IARC rating needs to be at least be expanded to ‘probable’ (Group 
2A) if no longer ‘known’ (Group 1)to evaluate the carcinogenic risk 
from RF-EMF of cellular communication devices. If the IARC can 
do so, then international organisations, such as the ICNIRP, the 
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IEEE and other national organisations, will be obliged to review 
their standards or guidelines. 

 2. It is imperative that national and international organisations, 
mostly the WHO, pay attention to this substantial public health 
issues seriously and make viable recommendations for defensive 
measures to diminish exposures. It is particularly required for 
children, adolescents, pregnant women and other vulnerable 
people at large. The WHO should accomplish its long-standing 
comprehensive RFR analysis project considering the non-thermal 
epidemiological evidence through strong contemporary scientific 
approaches. Correspondingly, regional and national healthcare 
institutions ought to enhance their consciousness so as to provide 
significant precautionary recommendations for the public to reduce 
future health risks. 

 3. The WHO and the IARC should be kept accountable for their 
respective obligations in evaluating the carcinogenic risk from RF-
EMF emitted from cellular communication devices. It is suggested 
that the United Nations Environmental Programme (UNEP) 
convene and finance an independent multidisciplinary committee 
to examine the pros and cons of alternatives to existing practices of 
the WHO and the IARC, as there is controversy over the 
justification for setting standards and plenty of complaints against 
the WHO for the repeated acquisition of funds from 
telecommunications industries. Sucha committee should be 
transparent and impartial. Although it is required for the telecom 
industries to participate and collaborate in this phase but the 
industries must not be allowed to skew its processes or findings. In 
addition, to co-ordinate prudent activity, this committee ought to 
focus on providing its review report to the UN and the WHO. 

 4. The arena needs attention, particularly in Bangladesh, due to 
dearth of study. In addition, the Government of Bangladesh should 
conduct awareness drives with a significant level of visibility in all 
sorts of media and regional languages to make people aware of 
distinct issues in relation to cell towers and EMR hazards. Such 
notes should be circulated widely and significantly displayed in all 
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specially protected wildlife regions and zoos. It is also absolutely 
crucial for all sectors of the community to be conscious, in 
particular the medical professionals, education professionals and 
the general public at large regarding cell towers radiation hazards 
and the initiatives that can be conveniently adopted to reduce 
exposure and to minimise the dangers of potential harms. 

6. Conclusion 
The world underwent a chemical revolution in the early part of the 
20thcentury and many new chemicals were invented to encourage plant 
growth (nitrogen), destroy pests (DDT), keep our food cold (CFCs) and 
avoid overheating of transformers (PCBs). Science has established 
following quite a while of utilisation that all of these chemical 
substances have miserable side effects including polluting water, 
killing birds and placing holes in the ozone layer. Now, the use of these 
substances is strictly regulated or banned. Accordingly, the world 
underwent an electromagnetic revolution in the second half of the 
20thcentury and many advanced frequencies were utilised for radio, 
television broadcasting, radar and cell phones as well as for a variety of 
wireless appliances. After decades, studies have reported that such 
type of electromagnetic waves of radio frequencies also have 
significant side effects. The continuation of business as usual by 
deploying emerging technologies, that generate ELF and RF radiation 
exposures, is imprudent from the point of view of the safety and 
security of public health as long as we realise that the bio-effects and 
adverse health effects occur at far below the reference limit prescribed 
by the ICNIRP and the IEEE. Studies reveal that current safety 
standards are sufficiently supported by junk science of the telecom-
funded studies and cannot be considered scientifically reliable. 
Research in this arena, therefore, requires to be enhanced. In the 
meantime, the precautionary principle should prevail and the 
standards and recommendations on limiting exposure should be 
revised in the light of independent scientific research in this arena. 
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Abstract 

In the twentieth century, there were unbelievable inventions 
and technological enlargements most of which were not even 
imaginable in earlier ages. These progresses have gone 
through in all aspects of people’s lives enabling the women to 
communicate with others and make easier access to 
information. In addition to this advancement, such 
technological development and evolution of Internet has 
created severe problems by exploiting such tools for criminal 
purposes that is referred to “Cybercrimes” and that victimized 
a significant number of peoples specially women. As the 
occurrences of cybercrimes and cybercrime victims are 
gradually escalating, it becomes indispensable to find out the 
factors that are playing vital impact causing victimization in 
cyberspace, and also examining the concerned laws that are in 
operation to eradicate the crimes effectively. This article 
focuses the problem related to cybercrime in aspects of 
victimology, process of victimization, victims’ sufferings and 
their restoration into the society. It also analyzed the process 
how to make sure justice and healing the women victims of 
cybercrime, and thus restoring their rights, dignity and role in 
the society.  

Keywords: Cybercrime, Victimization and Protection  

1. Introduction 
The growth and development of digital technology in this 21st century 
has brought enormous benefits in communication and in development 
of the society. Along with these new benefits, it has also brought some 
risks and negative impact in different cases. The prospects produced in 
‘cyberspace’ have also enriched the ability for criminal initiatives to 
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activate more proficiently and meritoriously in home and abroad. The 
awful rapid development of digital machineries and e-commerce in 
this subcontinent has transpired such a pace that law enforcement 
agencies in many cases have been inept to retort successfully.1It has 
been exposed that the Internet is used in many ways to harass, insult, 
threaten, and stalk to female and male internet users. Because this type 
of communication takes place in cyberspace a moderately unidentified 
atmosphere cyber aggression stances new challenge to the safety and 
security of these users.2 Rationally the ratio of victimization of women 
through cybercrimes is on the rise and women have been expressively 
offended in the cyber arena. Some culprits try to harass women by 
referring offensive e-mails, irritating women by abusing technological 
platforms, making obscene videos without their consent to make 
pornographic contents etc. The sex-offenders look for their victims on 
social network websites, and also on job or marriage websites where 
people pole their personal information for better prospect. The 
enlightening of personal information has made women an additional 
victim of. 3  The most familiar method of online irritation against 
women is painting the odd and obscene picture of the victimized 
women through forged and belittling distinctiveness through social 
websites like Face book and grown websites.4 

According to Association of Mobile Telecom Operators of Bangladesh 
(AMTOB)5, there are about 60.68 million internet users in Bangladesh.6 

                                                             
1 Broadhurst, R., & Grabosky, P. (2005). Cybercrime: the challenge in Asia (Vol. 1). 

Hong Kong University Press, P-1-2. 
2 Miceli, S. L., Santana, S. A., & Fisher, B. S. (2001). Cyber aggression: Safety and 

security issues for women worldwide. Security Journal, 14(2), 11-27. 
3 Saha, T., & Srivastava, A. (2014). Indian women at risk in the cyber space: A 

conceptual model of reasons of victimization. International Journal of Cyber 
Criminology, 8(1), 57. 

4 Halder, D. (2013). Assessing the Applicability of Indecent Representation of 
Women (Prevention) Act, 1986 in the View of Cyber Victimization of Women in 
India. 

5 AMTOB stands for Association of Mobile Telecom Operators of Bangladesh 
6 Available at: 
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Of which 21 percent use Facebook and 36 percent use YouTube. 
Among them 84 percent of the net users are aged between 18 and 34. 
Some 41 percent school students also suffer from cyber-bullying. State 
Minister for Post and Telecommunications said at the two-day 
international workshop titled ‘Digital Bangladesh: Cyber-crime, 
internet and broadband’ held in city hotel that “around 73 percent 
women who use the internet in Bangladesh are subject to cyber-bullying or 
another form of cyber-crime and 23 percent of them do not make any 
complaint”.7 

Though the state has codified laws dealing with cybercrimes to protect 
the victims, ironically this system has failed to protect the victims. The 
situations have become worsened due to denial of justice for the 
problem of criminal justice system. Moreover, it has paved the way for 
secondary victimization. According to the above mentioned statement, 
the present study intends to scrutinize the trends of cybercrimes and 
the protection of victims through legal system in Bangladesh using 
some questions. Such as: 

1. What are the factors for victimization of women through 
cybercrimes in Bangladesh? 

2. Why does the criminal justice system as well as the law become 
a failure to aid the victims in certain cybercrimes cases?  

3. What could be done to end this harassment and ensure the 
rights of the cyber victims?  

This article is an attempt to respond the inquiries in the light of socio-
legal perspective of the current situations in Bangladesh. 

2. Concept of Cybercrime 
Cybercrime in ordinary sense is the misuse of data, computers, 
information systems, and cyberspace for economic, personal, or 
psychological gain.8 However, there is no authoritative definition or 
description of cybercrime. Dr. Debarati Halder and Dr. K. Jaishankar 
defined cybercrimes as such “Offences that are committed against an 

                                                             
7 Available in: http://bdnews24.com/bangladesh/2017/03/09/73-percent-women-
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individuals with a criminal motive to intentionally harm the reputation of the 
victim or cause physical or mental harm or loss to the victim directly or 
indirectly using modern telecommunication networks such as internet (chat 
rooms, emails, notice boards or groups) and mobile phone 
(SMS/MMS).’’ 9 With the advent of technology, cyber-crime and 
victimization of women are on the high and it poses as a major threat 
to the security of a person as a whole.10 

3. Certain Forms of Cybercrime Against Women 

Cyber criminals generally attacked the man and woman internet users 
but there are certain cybercriminals who always target women through 
different cybercrimes. These cybercrimes include harassment via e-
mails, cyber-stalking, cyber pornography, cyber defamation, 
morphing, e-mail spoofing, cyber bullying and abetment.11 

3.1 Harassment via e-mails: It is not a new idea rather old aged one. 
It has relation to irritating through letters. Harassment through e-mails 
contains blackmailing, threatening, bullying, constant sending of love 
letters in anonymous names or regular sending of embarrassing mails 
to one’s mail box.12 

3.2 Cyber-stalking: Cyber Stalking is one of the most extensive online 
crimes in the new world. According to Wikipedia, “Cyber Stalking is 
the use of the internet or other electronic means to stalk or harass an 
individual, a group of individuals or an organization”. It may include 
the making of false accusations or statements of the fact, monitoring, 
making threats, identity theft, damage to data or equipment, and the 
solicitation of minors for sex, or gathering information that may use to 
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Dhaka, Bangladesh. Available in: http://www.thedailystar.net/law-our-
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harass.13Cyber Stalking affects both men and women but women are 
being excessively targeted in many countries including Bangladesh. 
Women are at countless peril than men for stalking victimization. 
However, women and men were equally likely to experience 
harassment.14 

3.3 Cyber Pornography: The growth of technology has been a 
common cause of manifold complications in everyday life for male and 
female all over the world. At present internet has become a tool for the 
assistance of many crimes like pornography. It means to the display of 
sexual substance on the websites. Then the offenders from time to time 
commit forced physical relation, harass or tease woman and confine it 
on video. Later on the captured video is spread out through the net for 
public. These happenings are becoming violently widespread not in 
cities but also in the urban and local areas of Bangladesh.15 

3.4 Cyber Defamation: Internet at present is used excessively to 
spread misinformation for defaming any person either male or female. 
The defamation is basically a defamatory and false statement that 
incurs a negative impact on a character. Users can easily post 
defamatory messages without verification by moderators or authority. 
Cyber tort is another common crime against women.16 

3.5 Cyber Morphing: Morphing means the changing or alteration of 
one image or video to another by means of computer simulation 
methods. Its name is cyber obscenity. It has linked with cyber 
pornography. It happens by changing a photo which makes 
embarrassing see to all.17 
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3.6 E-mail Spoofing: It is a fraudulent email activity using sender’s e- 
mail address and other parts of the email in such a way that it seems 
that the email was sent by someone else.18 

3.7 Cyber Bullying: This is happened using the electronic message to 
bully a person. For example; sending an intimidating or threatening message 
to anyone. It is the use of technology to harass, threaten, embarrass, or 
target another person. Actuallycyber bullying is the performance of 
information and communication technology i.e. the mobile phones and 
the internet intentionally to make a person at a distressed position.19 
Frequently the student sectors are also being attacked by such kind of 
intimidation. Many of them admitted that they had been the victim of 
hacking and threatening.20 The criminals mostly target the women. 
Some women who use the internet in Bangladesh are subject to cyber-
bullying but very few make any complaint as they do not get any legal 
protection.21 

4. Trends of Cybercrime Against Women in Bangladesh 

Recently the people around the world have given a great attention in 
using the cyber in all cases of daily life. Most of the countries of the 
world have made a standard of ranking of using the cyber. 22 
Cybercrime against women is a horrible phase now specially for the 
young generation. Anyone can circulate contents though cyber in the 
form of text, images, videos and sounds and this circulation becomes 
very hurtful for women. Recently it is shown by various reports that 

                                                             
18 Halder, D., & Jaishankar, K. (2010). Cyber Victimization in India: A Baseline 

Survey Report (2010). 
19 Marczak, M., & Coyne, I. (2010).Cyberbullying at School: Good Practice and Legal 

Aspects in the United Kingdom. Australian Journal of Guidance and Counselling, 
20(02), 182-193. 

20 Vandebosch, H., & Van Cleemput, K. (2008). Defining cyberbullying: A qualitative 
research into the perceptions of youngsters. Cyber Psychology& Behavior, 11(4), 
499-503. 

21 Tarana Halim, “Bangladesh has to work more for cyber security says,” The Daily 
Sun.Available in: http://www.daily Sun.com/post/210833/Bangladesh-has-to-
work-more-for-cyber-security-says-Tarana-Halim. Accessed on March 2017. 

22 Grobler, M., & Dlamini, Z. (2012). Global cyber trends a South African reality. 
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women are receiving emails containing obscene video or harassing 
statement.23 

There are many series of cybercrimes used by cybercriminals to make a 
target the female than the male. The criminals generally used cyber 
stalking, cyber harassment, morphing and obscene publication, email 
or profile hacking, spoofing, cyber pornography including revenge 
porn, internet voyeurism, cyber defamation, cyber bullying, e-mail 
harassment, cyber blackmailing, threatening, emotional cheating by 
impersonation, intimate partner violence against the women through 
internet and abetment of such offences. The young girls newly 
familiarized with the internet reasonably inexpert in cyber world are 
being the victim of different types of cybercrimes in Bangladesh. The 
hidden target of the cybercriminals is to demolish the individual status, 
fashion fear for bodily protection and also financial losses.24 

To identify the trends of cybercrimes, actual number of registered and 
disposal of the cases a study has been made in Cyber Tribunal of 
Bangladesh in July 2017. The report of the study has been disseminated 
by describing the following two figures. 

It has been seen in figure-1that the Cyber Tribunal started its journey in 
2013 with three cases. In the next year, the number increased to 140 and 
in 2015 it was 152 then it was 233 in 2016. In total the number of cases 
within June 2017 is more than 300. Among these numbers of cases, 
more than 200 are women related cases and rest of the cases are related 
with others cybercrimes. Overall case disposal rate is very low in each 
year. During the interview, public prosecutor of the cyber tribunal 
Adv. Nazrul Islam said that a large number of the cases under section 
57 of ICT Act were filed for posting indecent pictures or videos of 
women on Social Networking Websites (SNWs).  

                                                             
23 Bindia, Rising Trends of Cyber Crime: Targeting Women, International Journal of 

Emerging Technologies in Engineering Research (IJETER) Volume 4, Issue 4, April 
(2016). Available in: www.ijeter.everscience.org.Accessed on January 8, 2020. 

24 Supon, supra note 11. 
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Source: The figureis made by the author 25 

Figure-1 

 

From the above figure it is clear that cybercrime has been increasing 
dramatically in very recent years in Bangladesh. The ratio of cases has 
risen more than 200 times. Most of the cases were lodged under section 
57 of the Information Communication Technology (Amendment) Act 
2013. 

 

In figure-2, the study shows that the percentage of cyber-stalking 
related crime is the highest i.e. 50 percent (approximately 100 cases) of 
total numbers of registered crime in Cyber Tribunal. According to the 
study, 20 percent (approximately 40 cases) of total numbers of 
registered crime are related to cyber morphing, another 20 percent 
(approximately 40 cases) are cyber pornography. The percentage of 
cyber bullying and harassment via e-mail is 5% (approximately 10 
cases) of each, which are considered the least amount of total number 
of registered crime.              

                                                             
25 This figure has been made by using Microsoft Word chart tools to indicate the 

registered and disposal of cases through information collected from Cyber 
Tribunal of Bangladesh in between 2014-17. 
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Source: The figure is made by the author26 

Figure-2 

5. Process of Victimization of Women in Bangladesh 

The criminologists have invented two common theories which actually 
show the process actually how the victims are frequently victimized in 
society; one is ‘Lifestyle’ theory and another is ‘Routine Activity’ 
theory.27Recent researchers have discussed that the lifestyle-routine 
activities theory may be able to explain the increasingly significant 
phenomenon of computer and cybercrime. Both the theories are 
account for victimization in cyberspace, and especially for cyber abuse. 
In criminology, it is observed that lifestyle theory focuses on two main 
points that is it describes ‘how’ a victim is victimized by maintaining 
their own choices and ‘in where’ victims are persecuted frequently. 
This theory has been developed by Hindelang, Gotfredson, and 
Garofalo. It tries to prove that not alone the criminals but also the 
victim herself is also part of process of victimization and plays a vital 
role as a contributing factor. Routine activity theory is one of the most 

                                                             
26 To collect information, author physically visited the Cyber Tribunal and talked to     
      the official personnel as well as the prosecutor during that tenure. 
27 Safiullah M. (2014). Legal Safeguards for Victimized Women in Bangladesh: An 

Empirical Study. DIU Journal of Humanities and Social Science, volume-2. 
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important theories of “environmental criminology”. This theory has 
been developed by Marcus Felson and Lawrence E. Cohen in the 
United States 1947 - 1974.28According to factsheet prepared by the State 
of New South Wales (NSW) through the Department of Attorney 
General and Justice in 2011, it is known a crime generally occurs when 
three necessary elements i.e. accessible target; the absence of capable 
guardians that could intervene; and the presence of a motivated 
offender come together in any given spaces and time.29 

In the area of victimology, these two theories are applied 
concomitantly and are named as the lifestyle/schedule actions 
hypothesis (hereafter LRAT) and it is usually cherished that they are 
theories of both persecution and crime.30Predominantly according to 
the investigation on offline persecution, the study discloses that 
appealing in online hazardous behaviors and activities such as 
downloading free games and free music at mysterious websites, 
aperture of nameless email attachments and clicking on pop-up 
messages significantly enlarge the probability of online victimization.31 
The proof exposes that minimally spending further time on the laptop 
does not swell oppression risks rather joining in online activities and 
expending huge times with the unknown even in some cases known 
persons in an explicit perspective greatly amplified the likelihood of 
being victimized. 32  In Social Networking Websites (SNWs) the 
consumers could effortlessly generate their individual “profiles” 

                                                             
28 Cohen, Lawrence E.; Felson, Marcus (1979). "Social Change and Crime Rate 

Trends: A Routine Activity Approach". American Sociological Review. 44 (4): 588–
608. CiteSeerX 10.1.1.476.3696. doi:10.2307/2094589. JSTOR 2094589. 

29 State of New South Wales (NSW), a factsheet has been prepared by State of New 
South Wales (NSW) through the Department of Attorney General and Justice, 
2011. ISBN 978-1-921301-65-0.  Available at: 
http://www.crimeprevention.nsw.gov.au/agdbasev7wr/_assets/cpd/m660001l2
/routineactivityfactsheet_nov2011.pdf, accessed on 07-09-2014. 

30 Ngo, F. T., & Paternoster, R. (2011). Cybercrime victimization: An examination of 
individual and situational level factors. International Journal of Cyber 
Criminology, 5(1), 773. 

31 Choi, K. (2008). Computer crime victimization and integrated theory: An empirical 
assessment. International Journal of Cyber Criminology, 2(1), 308-33. 

32 Nigo, supra note 30, P.780. 
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attaching and giving their names, dwelling, education and academic 
information, likes and dislikes to discover innovative associates or to 
relocate long vanished acquaintances. These social websites are 
ruthlessly magnetized teens and women.  As a result they fall into the 
jeopardy of unidentified sexual predator or evils of solitude but many 
of them remained unconscious of the fact that their personality could 
be exposed for the most evil running them to the probable fatalities for 
sexual mugging in online, stalking, identity theft, cyber harassment, 
internet infidelity not only that, in many cases it leads to the domestic 
fighting between distrustful spouse or even ex-spouse.33 

6. Factors Leading to Victimization of Women in Cybercrimes 

The outstanding expansion of computers and the internet have made 
the people easier to keep in touch across the long distances. The 
vulnerability and safety of women is one of the biggest concerns of for 
any person and for this reason some special penal laws are enacted but 
unfortunately women are still defenseless in cyber space.34There are 
multiple causes of cybercrime against women. Among them the main 
causes for the growth of cybercrime against women in Bangladesh are 
as follows: 

6.1 Easy availability of victims’ (women’s) personal information: 
Globalization has provided a lot of space and facility of viciousness 
against women all over the world including Bangladesh.35In some 
families the male counterparts remain very busy in their profession 
and the female feels depressed and lonely.36 To overcome depression 
and loneliness now a day’s women tend to find a support outside their 
family circle. At large such women become cosset in discussion, 
exchange their views with friends or family members but frequently 

                                                             
33 Halder, supra note 18 
34 Supan, supra note 11. 
35 Radford, L., & Tsutsumi, K. (2004, February). Globalization and violence against 

women—inequalities in risks, responsibilities and blame in the UK and Japan. 
In Women's Studies International Forum (Vol. 27, No. 1, pp. 1-12). Pergamon. 

36 Saha, T., & Srivastava, A. (2014). Indian women at risk in the cyber space: A 
conceptual model of reasons of victimization. International Journal of Cyber 
Criminology, 8(1), 57. 
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they become failure to unearth any seal companion. So the women 
involve in talking with outsiders to get rid of this confinement.37 

6.2 Ignorance and negligence of the users:  

In the computer literacy, it does not only contain browsing the internet 
through google or the utilize of social networking websites like 
Facebook, Twitter, or Orkut but also comprise solitude guard, 
fortification from emissary ware, internet viruses like Trojans, tracking 
cookies etc,. Recently there are large quantity augments in computer 
users but faultily saying that a large fragment of people are still 
unconscious of the safe and secured procedure of computers.38 

There are many sites and options in the net to be involved different 
odd activities. Majority of the women join the social networking sites 
without checking any safety measures. 39 Many women are less 
proficient in using technology. So the use of computer and internet by 
them as an instrument for gathering knowledge, support, looking for 
empowerment will facilitate them to fall in to victim.40However, in this 
regard it is proved that they become a victim for their negligence. 

6.3 Victims’ precipitation:  

In 1940, the victim precipitation theory firstly is brought to light by 
Hans Von 41 which stands for explaining the growth of cybercrime 
against women. This theory suggests that the victim herself is 
responsible for victimization either actively or passively. 42  Active 
precipitation attracts crimes when women victims knowingly visit 
dating sites or adult sites and display their real information to the 

                                                             
37 Halder, D., & Jaishankar, K. (2011b). Cybercrime and the Victimization of Women: 

Laws, Rights, and Regulations. Hershey, USA: IGI Global. 
38 Halder, D., &Jaishankar, K. (2010). Cyber victimization in India: a baseline survey 

report. Tirunelveli, India: Centre for Cyber Victim Counselling. 
39  See more in Halder D. (2007) Cybercrime against women in India, 

CyberLawTimes.com, Monthly Newsletter, Vol 2, No 6, June 2007 
40 Shalhoub-Kevorkian, N., &Berenblum, T. (2010). Panoptical web: internet and 

victimization of women. International Review of Victimology, 17(1), 69-95 
41 Tark, J. Y. (2007). Crime victims. Retrieved on July 10, 2009, from 

http://www.fsu.edu/~crimdo/TA/ JONGYEON/finalvictim.htm 
42 McGrath, J. (2009). Theories of victimization: Victim precipitation, lifestyle, 

deviant place and routine activities. April 29, 2009. 
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‘visitors’. The victims truly come to know when the victims find their 
altered pictures and fake profiles in various sites which are not created 
by them. Such nuisances are often created by the perpetrator for 
experiment his technical knowledge. However, the theory of active 
precipitation may not stand good for certain offences. Further, it is not 
a blame for the victim but attention is the lack of cyber awareness of 
the female victims which encourages active precipitation.43 

6.4 Easy process to veil one’s factual individuality under disguised 
profiles 

Presently cybercrime is attractive to the cybercriminals because of the 
anonymity and privacy technology. A person can easily skin his 
distinctiveness to make difficult and to define the real identities. The 
social media sites like Facebook and Twitter are increasingly popular 
and are being integrated into various websites as a result it has become 
difficult to separate one’s real and virtual identities. Some forms of 
cybercrime such as bullying and harassment may become more 
difficult to perform due to the perception that their actual identity may 
be identified. 44  The SNWs permit a customer to revolutionize his 
simulated name and address at a standard hiatus for assistance the 
constituents to modify their substantial and geological scene and 
reduction themselves from such perpetrators but in due course it has 
buoyant the perpetrators to commend a misdeed and cover under a 
original uniqueness. This short of funny games played by the 
dangerous criminals increases the risk for the female members in social 
networking websites.45 

6.5 Vacuum of legal actions in advancement with the technology 

Lack in legal safety is one of the major and noticeable causes and 
loopholes for the growth of cybercrimes against women in the modern 
stage. The rights of women in cyber world should be sponsored 
                                                             
43 Halder, D., Jaishankar, K., &Jaishankar, K. (2012). Cybercrime and the 

victimization of women: laws, rights and regulations. Information Science 
Reference. 

44 Attrill, A. (2015). Cyber psychology. Oxford University Press (UK), p- 139 
45 Jaishankar, K. (2008) Space Transition Theory of Cyber Crimes in: F. Schmallager, 

M. Pittaro (eds.) Crimes of the Internet. Upper Saddle River, NJ: Prentice Hall, pp. 
283-301. 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 132 
 

basically of the lethargic styles of the administration in performing the 
equality and justice among the genders in the name of fundamental 
rights.46 The laws related with cyber in many countries are connected 
with the increase of electronic commerce. It is evident that these legal 
machineries have also protected the business and monetary 
transgressions which include hacking, deception etc. In Bangladesh, 
the Information and communication Technology Act, 2006 is mainly 
applied to control freedom of expression and media but not to control 
the women harassment. 

 
7. Loopholes in the Current Legal System and Laws Relating to 

Cybercrime in Bangladesh 

The Information Communication and Technology (ICT) Act was 
passed in 2006 and amended in 2013 with the aim of implementing the 
National and Communication Technology Policy 2002. The policy was 
taken in 2002 to draw attention for legislation to protect against 
cybercrimes and to ensure the security of data and to ensure the 
freedom of information. Though later on the Act was enacted to protect 
the cyber victims, it doesn’t cover the whole things of cybercrimes. This 
study has explored especially the cybercrimes against women in 
Bangladesh. This Act also wasn’t prepared in compliance with 
international standards like the Council of Europe Convention on 
Cybercrime (Budapest Convention).  

The ICT Act has contained a number of offences, procedure of 
prosecution and trial.  Among these offences, only sections 57 and 66 
indicate about cybercrime against women but doesn’t clearly define 
and discuss the matter. Section 57 provides the punishment for 
publishing fake, obscene or defaming information in electronic form. 
Section 65 provides the punishment for using computer, e-mail or 
computer network for committing an offence mentioned in this Act. 
Both the sections don’t cover clearly about the harassment of women 
i.e. via e-mails, cyber-stalking, cyber pornography, cyber defamation, 
morphing, e-mail spoofing, cyber bullying and abetment of such 
offences. A question rose that whether the offences mentioned above 
will be tried under either in Cyber Tribunal or in Criminal Court or 
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other ordinary laws. It has been observed that most of the cases about 
the harassment of women via e-mails, cyber pornography and cyber 
defamation are lodged in ordinary criminal court. For this reason, 
women are not getting effective remedies against the offences. The 
number filling the cases the Cyber Tribunal is very marginal level not 
adequate. 

Nowadays, women are frequently harassed over the internet or 
through mobile phones. Regrettably, there is no comprehensive law 
adequately dealing with sexual harassment in social media and other 
digital platforms, albeit cases can be filed under the Women and 
Children Repression Prevention Act, 2000, the Information and 
Communications Technology (ICT) Act, 2006, and the Pornography 
Control Act, 2012 or any other ordinary laws.47 As Mr. Quazi MH 
Supan mentioned,” we have several laws to deal with cybercrimes and 
among them two enactments are important for practical purposes: the 
Information and Communication Technology Act, 2006 (ICTA) and the 
Pornography Control Act, 2012 (PCA). Cyber pornography can be prosecuted 
by section 8 of the PCA and also by section 57 of the ICTA. It will be 
extremely difficult to prosecute an act of morphing if the morphed image/video 
does not fall within the meaning of pornography. Acts of cyber stalking will 
probably continue to be immune from legal process as these laws do not 
specifically define them and our trial judges will rationally be reluctant to 
convict a person for acts not defined as crimes”.48 

Lastly, Secondary Victimization is another problem by which victims 
are victimized repeatedly in current criminal justice system either in 
police station or court. Secondary victimization consists of “victim-
blaming attitudes, reactions, behaviors and practices by service 
providers that result in further violation of victims’ rights and/or 
additional trauma”. 49  This process starts after the victim begins 
intermingling with friends, her family, and society as a whole. It has 
                                                             
47 An article written by FarzanaHussain in the daily newspaper -the independent 

titled Sexual harassment and the law on 25 November, 2016. Available: 
http://www.theindependentbd.com/home/printnews/69721.Accessed on 12 
October, 2017. 

48 Supan, supra note 11. 
49 Campbell, R., & Raja, S. (1999). The secondary victimization of rape victims: 

Insights from mental health professionals who treat survivors of violence. 
Violence and Victims,14 (3), 261–275. 
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been observed that sometimes the police may refuse to register a case 
of cyber gender harassment like gender bullying, name calling, and 
leaking personal information on the Internet are often treated with less 
seriousness.  

8. Effectivenessof Current Legal Protection to Women 
Victims of Cybercrime 

In Bangladesh, as per the government commitment and initiative to 
make the country ‘Digital Bangladesh’, the development of 
technological facilities is growing up very rapidly. Side by side, the 
offences in cyber space are also increasing alarmingly. To control the 
cyber victimization the stakeholders should have to draw attention on 
the following things: 

Firstly, apart from the usual characterizations of cyber offences, it is 
needed to employ very exact definitions for the most universal 
cybercrimes against women in the technological mode.50 

Secondly, the production of digital proof and evidence in the court of 
law is urgent and sine qua non to effectively impeach and provide 
punishment to a digital offender but it is a matter of sorrow that no 
initiative has been taken to use and make sure the digital evidence 
protocols in place. So the people of Bangladesh have not seen a 
successful trial of a cybercrime.51 

Thirdly, to remove the hesitation on filing any case, the govt. should 
enact a unique cyber laws related to women where all the cybercrimes 
against women will be defined. Simultaneously punishment and legal 
remedies should be clearly mentioned to make the process very easy.   

Fourthly, the Government, private sectors, and NGOs need to work 
together and make an integral plan to stop the threat of technology 
against women. In this plan, a policy should be made to include the 
offenders into punishment and the ways of removing the psychological 
stress of the victim with rehabilitation. 

Fifthly, Government needs to form a Center for Cybercrime Women 
Victim Counseling (CCWVC) which will work for reducing the victim 
stress as well as rehabilitating in the society.  
                                                             
50 Supan, supra note 11. 
51 Ibid. 
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Finally, the Bangladesh government should implement the laws strictly 
regarding the cybercrimes. It should be ensured that the perpetrators 
must be punished for the cyber crime. The ICT Act 2006 demands 
amendments of certain Acts for incorporation of internet into 
Bangladesh’s legal framework. There is still a long way to go before the 
Bangladeshi legal system to incorporate and accept the internet fully. 
In this case, the Evidence Act 1872 shall also be amended as the 
Evidence Act is an age old Act which did not include the electronic 
evidence as evidence. 52  It is matter of pleasure that recently 
Government has enacted the much-debated Digital Security Act, 2018 
to curb cybercrimes efficiently. Though there are some debates 
regarding section 8,21,25,28,29,31,32 and 43 of this Act, hopefully, we 
can say that within earliest possible time it would be visible 
mentionable steps to control cybercrimes by ensuring the different 
legal mechanisms as well as to keep cyber space safe and secure for 
women.                

9. Conclusion 
Over the last ten years, cybercrime has become a widely debated issue 
in the world as well as in Bangladesh. It is very clear that the 
development of technology and availability of Internet gives the 
offenders an opportunity to commit such crimes which victimized the 
women both physically and psychologically. In Bangladesh, 
cybercrime against women is mostly used to cover sexual abuses in the 
internet, such as morphing the picture and using it for purposes of 
pornography, irritating women with sexually blackmailing via e-mail, 
messages or cyber stalking. The rate of reporting to the law 
enforcement agency is also very low as existing legal structure failed to 
provide justice rather women are victimized with secondary 
victimization. We need specific enacted laws and courts regarded to 
cyber abuse to control cyber crimes and its application very smoothly. 
Also we need to take awareness program as women can stand against 
the sexual harassment in cyber space and report to the law 
enforcement agency for bringing the offenders under punishment. 

                                                             
52 Ehasanul K., Shuvra Chowdhury (2014) Media and Cyber Laws in Bangladesh. P- 
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Reintegration of the Hijra People into the Mainstream of 
Society in Bangladesh: A Socio-Legal Study 
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Abstract 

The most neglected human group since time immemorial is 
the hijra community. Even though they are human beings, 
their minimum human rights have not been established yet. 
It’s an axiomatic truth that the hijra community is one of the 
most maltreated sectors of society who still faces the identity 
crisis. Although Bangladesh is a multi-cultural country where 
a significant number of gender diverse people reside, these 
people are extremely subdued and subjugated. Social 
acceptance, recognition and rehabilitation is very urgent for 
this under privileged population. For building up an ideal 
pluralistic society in Bangladesh it’s an utmost obligation to 
bring these people into the mainstream of the society. The 
study focuses the social inclusion initiatives for hijra people in 
Bangladesh which is a time befitting need. 
 

Keywords: Hijra Community, Pluralistic Society, Social Inclusion, 
Legal Approach 

1. Introduction 

The hijra community is one of the most vulnerable sectors of 
Bangladesh and still faces low social standing. This community's 
horrific situation is increasing day by day. They are treated as the 
worse-born human being. The hijra are always socially undermined 
and neglected. Society still maintains a negative view upon their 
existence. It’s a matter of great regret that even civilized people also 
inhale them as untouchable. Their unbounded agony unravels the 
society’s mental penury. Every individual possesses the right to enjoy 
life irrespective of his or her gender identity. The Government should 
work to ensure a dignified life for sexual minority like hijra1 by 
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protecting their inconvincible and inalienable human rights, adequate 
healthcare including sexual and reproductive health, access to social 
services and justice. In order to solidify the social dignity of the hijra 
community their human rights needed to be uplifted. The key objective 
of the study is to find out hijra people’s reintegration and adaptation 
process to the existing society. To reach the goal the legal impediments 
and circumstantial barriers are focused in the study. Moreover, the 
study also critically evaluates the current situation of human rights of 
hijra in Bangladesh. 

2. Hijra: An umbrella Term 
There is no precise meaning of the term hijra. Very often this term is 
used as a misnomer. To date, no universally accepted or exhaustive 
definition of hijra has been found. The word “Hijra” is Urdu, derived 
from the Arabic root “hjr” in its sense of ‘leaving one's tribe’.2 The term 
hijra used for genitally indistinct persons who experience gender 
dysphoria.3 Hijra are those who are by birth intersexed and can live as 
both male and female.4  Hijras do not conform to conventional notions 
of male or female gender but combine or move between the two.5 
Rehan and Shah6 describe the word hijra as “an umbrella term used for 
those men, who are transgender, eunuch, hermaphrodites, bisexuals or 
homosexuals”. Hijra are biologically males but they refuse their 

                                                                                                                                                               
1 Hijra are neither male nor female but contain elements of both. See, Serena Nanda 

(1986) The Hijras of India: Cultural and Individual Dimensions of an Institutionalized 
Third Gender Role, Journal of Homosexuality, Volume 11,Page 35-54, Available at: 
https://www.tandfonline.com/doi/abs/10.1300/J082v11n03_03), Accessed on: 
17 November, 2020. 

2 Mohammad T. Alhawary and Elabbas Benmamoun, Perspectives on Arabic 
Linguistics XVII-XVIII, John Benjamins Publishing Company, Amsterdam,  2005, 
p.97, Available at: https://benjamins.com/, accessed on: 18 November, 2020. 

3 Hahm, Sonya Caroline. “Striving to Survive: Human Security of the Hijra of 
Pakistan”. Conflict, Reconstruction and Human Security (CRS), 2010. available at: 
http://hdl.handle.net/2105/8652, accessed on: 15 November, 2020. 

4 Ibid 
5 Agrawal,Anuja, “Gendered Bodies: The Case of the ’Third Gender’ in India,” 

Contributions to Indian Sociology 31 (1997): 273–97. available at: 
https://journals.sagepub.com/, accessed on: 12 June 2019. 

6 Rehan N, Chaudhary I, Shah S.K. Socio-sexual behaviour of hijras of Lahore, Journal of 
Pakistan Medical Association. 2009;59(6):380-384. available at: 
https://jpma.org.pk/, accessed on: 17 November 2020. 
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masculine identity. Their sexual identity is one of the most 
controversial issue. Due to the complexity of determining their gender, 
they are commonly referred as people of diverse gender group. In 
Bangladesh hijra is a person who have all the principal features of both 
genders, male and female.7 

3. Hijra Community in Bangladesh 
 

The biggest problem of the hijra community is their identity crisis. 
Although the state recognized them8, the society never fully 
recognized them. These people are living in utter neglect all over 
Bangladesh. Society sees them as inferior people. Socially they are still 
despised. No clear social position has been created for them till date. In 
present practice, the individual who is neither a male nor a female is 
commonly known as hijra in Bangladesh. The hijra people has been 
socially excluded for a long period. No state measure was taken to 
count the actual number of the hijra population. As there is no national 
census on the hijra, therefore it can’t be said about the actual number as 
per the geographical location. According to the Department of Social 
Services, the number of Hijra in Bangladesh is around 11,000.9  

In Bangladesh hijras face many hurdles. Despite of being connected to a 
family, a hijra is virtually alone. In every step, they are being deprived 
of human rights. Upon rejection from the mainstream society, they 
build up a distinct society where they develop their own cultures and 
customs. The hijra community maintain a strong bond among their 
members. Actually they form this bond in order to survive in the 
society. Their clan’s leader is called as guruma10. In each distinct hijra 

                                                             
7 Hyder and Rasel (2019), Legal Protection of Third Gender (Hijra) in Bangladesh: 

Challenges and Possible Solution, BiLD Law Journal, Volume IV, Issue II, p. 134-
156. 

8 Hijra refers to those people who are not considered as male and female for 
physical or genetic reasons. See http://www.dss.gov.bd/, accessed on: 14 
November, 2020. 

9 Department of Social Services, Government of the People's Republic of 
Bangladesh, http://www.dss.gov.bd, Accessed on: 19 November, 2020. 

10 Known as the leader of the hijra community in a particular locality who is 
considered as the mother of every hijra in that community. See also : Ghosh, 
Banhishikha. (2016). The institution of motherhood among the Hijras of Burdwan. 
Motherhood – Demystification and Denouement (189-196). Kolkata: Levant Books. 
2016. 
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community there is a guruma, and of that community every hijra is 
under the control of such person. When a hijra meets a hijra guruma, 
becomes a chela11 of that guruma.  

Since childhood hijra people are excluded from formal elementary 
education due to their extraordinary gender attitudes.12 In the current 
perspective of Bangladesh regular education facilities is still 
unavailable to this group. Due to their defective and abnormal sexual 
identity they experience rejection from their families, from their nearest 
and dearest people. Finding a safe living place is always a difficult task 
for a hijra. Many hijras live at slums and very frequently they are 
evicted too. They had to change living arrangements for an unending 
search for a suitable place where they could live safely and with 
dignity. While the hijra community is excluded from the mainstream 
social life, civil society is not giving enough attention to this issue.13 

Hijra community in Bangladesh lives in extreme margin of exclusion 
having no socio-political space where they can lead life with dignity.14 
They have to bear the tyranny of social stigma. Their vulnerabilities, 
frustrations and insecurities have been historically overlooked by 
mainstream society. No such effective initiative has been taken for the 
employment of the hijra community. Instead of making them 
economically self-sufficient, they are being pushed away from the 
mainstream of society. Hijras have been removed from the mainstream 
of the labor force. The hijra community is a poor part of the society. 
They do not have any specific employment. There is no institutional 
job opportunity available for them. As a result, they are forced to take 
part in various unrecognized works. Many times, in the pursuit of life 
and livelihood they have to choose a hateful profession. It is an irony of 

                                                             
11 Ibid. The hijra who stay directly under the control of guruma and considered as the 

daughter of the guruma. 
12 Husain, S. A. M., 2005. Tritio Prokriti: Bangladesher Hijrader Arthoshamajik 

Chitro (Hidden Gender: Socio-economic status of Hijra community of 
Bangladesh). Dhaka: Sararitu. 

13 Ibid 
14 Khan, S.I., Hussain, M.I., Parveen,S., Bhuiyan, M.I., Gourab, G., Sarkar, G.F.,et 

al.(2009), Living on the Extreme Margin: Social Exclusion of the Transgender Population 
(hijra) in Bangladesh,Journal of  Health, Population and Nutrition,” 27(4),441–451, 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2928103/, accessed on: 16 
November, 2020. 
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fate that the main source of income of hijras in Bangladesh is begging 
and prostitution. They usually collect alms, perform at birth and 
marriage ceremonies, and engage in sex work to survive and adapt to 
the larger society.  

Society has always maintained distance from this hijra people. This 
distance is the distance of exclusion, this distance denies their 
existence. They create strict prohibition and bar upon the access of hijra 
to social institutions, resources and services. As a result, the helpless 
and powerless hijra people are totally unable to mix up with the society 
and fail to adapt with it. So, the participation of hijra people in social, 
economic, cultural and political activities have become a long-
cherished aspiration for them. The conventional social system has 
never established good relations with the hijras. 

Nowhere in the world exists such a hijra social system like in Indian 
sub-continent. In western countries the hijras live together with their 
families and get full support.15 But in our society, the hijra community 
are  totally excluded and thus they form a separate sub-society with a 
different way of life with no intention of coming back to their origin. 
Social rejection is the major impediment towards the inclusion of hijra 
into the mainstream society. It is high time to accept this vulnerable 
sector into the society. It is hard to say that even the hijra individual left 
back their beloved family to uphold the dignity of their family. The 
civil society talk too less on the hijra issue. Even the death of hijra does 
not end their disgrace.16   There is a need to ensure good governance 
and build a discrimination free society, after then the civil society can 
move forward with these people together.  

4. Reintegration process of Hijra people in the Society of 
Bangladesh 

In order to include the hijra community in the mainstream of society, 
long-term developmental measures need to be taken. It is important to 
remember that the hijras are not born in a hijra family or community. 
                                                             
15 Habib,Tahmina, A Long Journey towards Social Inclusion: Initiatives of Social Workers 

for Hijra Population in Bangladesh, University of Gothenburg, 2012, available at: 
https://gupea.ub.gu.se/bitstream/2077/32545/1/gupea_2077_32545_1.pdf., 
accessed on: 23 November 2020. 

16 Ibid 
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They join in the community from outside. They are forced to join the 
hijra community in order to survive. So, they have to learn to adapt 
with the civic society. They need fullest support and cooperation from 
us. 

Social acceptance becomes a major concern for the hijras. Holistic 
approaches are required for the sustainable development of the hijra 
population. Various rehabilitation programs have already been taken 
by the Bangladesh Govt. for the hijras including stipend for students, 
skill training for the youths, old-age allowances, and rehabilitation 
grants.17 Furthermore, the government is also going to take the plan to 
recruit hijras for the traffic police department like neighboring country 
India.  

Through the initiatives of Social Welfare Ministry of Bangladesh, 
during 2012-2013 fiscal years around 72,17,000 (seventy two lakh 
seventeen thousand) taka allocated for the rehabilitation program of 
the hijra people and the program was primarily launched in 7 districts 
of the country which include Dhaka, Chittagong, Bogra, Dinajpur, 
Patuakhali, Sylhet and Khulna.18 It is pertinent to mention here that, 
Iqbalur Rahim, a whip of the Bangladesh Parliament, built a shelter 
house called “Manab Palli” for Hijra people under his 
constituency(Dinajpur-3) which runs since 2012. A total of 80 hijra 
families have been rehabilitated in the shelter house.19 In the 2019-20 
fiscal year in order to improve the living standard of these 
underprivileged minority groups around 5 crore 56 lakh taka is also 
allocated.20 

There is indomitable talent among the hijra community of Bangladesh. 
With proper opportunities and training, they will be able to move 
forward like any other group. The representation of the hijra 
community in the Human Rights Commission is also noticeable.21 

                                                             
17 Living standard development Program for Hijra community, available at: 

https://msw.gov.bd/, accessed on: 14 November, 2020. 
18 Available at: https://msw.gov.bd/, accessed on: 13 November, 2020 
19 Available at: https://www.observerbd.com/( 23 February 2017), accessed on 20 

November 2020. 
20 Ibid 
21 Tanisha Yeasmin Chaity has become the first transgender official in the National 

Human Rights Commission (NHRC) who is now a front desk executive at NHRC. 
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Besides the Govt. of Bangladesh different non-govt. organizations 
work for the welfare of the hijra people. NGO’s such as Shocheton 
Shomaj Sheba Hijra Shongothon (SSSHS), Bondhu Social Welfare 
Society (BSWS), Badhan hijra Sangha, Lighthouse, Diner Alo hijra 
Sangha, Ashar Alo have a significant impact on the development and 
empowerment of hijra community.  

BSWS is one of the leading organizations which works towards 
ensuring social security and justice for sexual minorities like hijras in 
Bangladesh.22 It’s already taken numerous development initiatives for 
the effective integration of hijra people in the mainstream of society. 
Over the last couple of years BSWS has been pro-actively working with 
government of Bangladesh and other relevant stakeholders on issues 
regarding health and human rights of the hijra population of 
Bangladesh.23 

The hijra children should be treated like other normal children for their 
schooling. The backward hijra society should be taken forward and to 
do so the first thing is to enlighten them with the light of education. 
Therefore, they should be given the opportunity to participate in the 
conventional education system. Instead of special schools for 
transgender children, they should be given the opportunity to get 
admitted in the existing schools.In  India, the Sahaj International School 
in the southern state of Kerala is run by six hijra activists since 2016.24 
In 2018 school for hijra children was also established in Pakistan named 
The Gender Guardian School.25  

5. Legal Steps to Reintegrate Hijras in Bangladesh 
In Bangladeshi society the hijras are extremely marginalized people 
having very low social and legal status. They are excluded from the 

                                                                                                                                                               
See: https://www.asiapacificforum.net/news/transgender-human-rights-officer-
hopes-bring-new-beginning/, accessed on: 12 November 2020 

22 Bandhu Social Welfare Society, https://www.bandhu-bd.org/about-2/mission-
vision, Accessed on: 24 October, 2019. 

23 Ibid 
24 https://www.dw.com/, accessed on 23 September 2019 
25 See,The Express Tribune, April 14th, 2018, 

https://tribune.com.pk/story/1686041/first-kind-schools-transgender-persons-
set-educate, accessed on: 11 November, 2020 
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mainstream social, cultural, religious, professional and political life. 
They are largely deprived of their basic human rights. Their access to 
justice is extremely limited. They are under legal protection both in the 
domestic and international arena. So the issue of their special 
constitutional protection as a backward and neglected sector cannot be 
ignored in any way.  

Various international conventions and charters recognize the human 
rights of the hijra people. Universal Declaration of Human Rights 
(UDHR) is one of the most important legal instruments regarding 
protection of human rights. It also covers the human rights of the hijra 
people. Article Two of this instrument stated that any sorts of 
discrimination based on sex is strictly prohibited. Beside this, 
International Covenant on Civil and Political Rights (ICCPR) and 
International Covenant on Economic, Social and Cultural Rights 
(ICESCR) has also prohibited discriminations upon the hijra 
community and given the state party some responsibilities to protect 
their rights.  The Yogyakarta Principles26 of 2006 is another safeguard for 
the human rights of the sexualy diverse people like the hijra 
community. As a notable international instrument, it somehow 
preserves the human rights of the hijra community. It contains the right 
to legal recognition without reference to sex, gender, sexual 
orientation, gender identity, gender expression or sex characteristics.27 

Constitutionally there is no room for creating any discrimination 
among the citizens of Bangladesh. It is so because the essence of 
Bangladesh Constitution is to ensure the protection of fundamental 
rights of every citizen. Hence it is mentionable that Article 27 of the 
Constitution says that all citizens are equal before law and are entitled 
to equal protection of law. Article 28(1) provides that the state shall not 
discriminate against any citizen on the basis of religion, race, caste or 
sex. Therefore, hijras, the third gender citizens of this country, have 
every right to live as the common citizens and may avail themselves of 
all kinds of educational, professional, legal and political facilities.   
                                                             
26 The Yogyakarta Principles address a broad range of human rights standards and 

their application to issues of sexual orientation and gender identity. It is an 
outcome of an international meeting of human rights groups in Yogyakarta, 
Indonesia, in November 2006. See: https://yogyakartaprinciples.org/, accessed 
on: 20 November, 2020 

27 Ibid, Principle 31 of Yogyakarta Principles (2017) 
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The right to inheritance of hijras is still a most neglected issue in 
Bangladesh. At present there is no statutory law or policy for the 
inheritance rights of hijras. As a result, they are now excluded from all 
forms of inheritance. Although there is scope of inheritance of hijra 
children in Islam, but due to absence of statutory laws Muslim hijra 
people in Bangladesh are deprived of the right to fair inheritance. 
According to Fiqah or Islamic jurisprudence, the one having both male 
and female multiplicative organs is called Khuntha or hijra.28There is a 
provision to give property as male if there is more masculine nature in 
the physical appearance and behavior of hijras and to give property as 
female if there is more female nature.29 There is no express prohibition 
on giving property to a hijra child through a will or wasiyat.30  

Hijras do not have the opportunity to inherit under Hindu law. 
According to Hindu Shastras, hijras have been provided with social 
status, respect and dignity. Most of the hindu people residing in 
Bangladesh are governed under Dayabhaga school. According to the 
traditional Dayabhaga school, based on gender, male and female are 
capable to inherit of the deceased’s property.31 As the hijras are not 
categorized either as male or female, they are being excluded from 
receiving property. As per the general rules of Hindu Law of 
inheritance, an heir will be excluded from inheritance due to blindness, 
deafness, dumbness and for want of any limb or organ, provided the 
defect is both congenital and incurable.32 Thus the rights and 
opportunities of acquiring property by a hijra through inheritance is 
not recognised in Hindu law. Constitution confers the right to property 
for all people but the hijra people are deprived from this fundamental 
right33 which can’t be exercised by them just because of their peculiar 
gender identity. 

                                                             
28 Uddin, Mohi. (2017). Inheritance of Hermaphrodite (Khuntha) under the Muslim 

Law: An Overview. Beijing Law Review. Vol.08., p. 226-237,  
 available at:https://www.scirp.org/journal/paperinformation.aspx?paperid= 

77360, accessed on: 21 November, 2020   
29 M Uddin, Muslim Law of Inheritance and Practice (2000) Dhaka, Kitabmohol 100 
30 Ibid 
31 Mulla, D.F.(1946). Principles of Hindu Law, Eastern Law House,p.102 
32 Haque, M. A. (2014) “Hindu Law in Bangladesh: Theory and Practice, University 

Publications. “First Edition, p.200 
33 Article 42 of the Bangladesh Constitution 
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As a leading common law country, in UK a landmark judgment in 
Christine Goodwin v. The United Kingdom34 case, the rights of 
transgender people is recognized. It said that a test of biological factors 
could no longer be used to deny recognition of transgender.35 

In Bangladesh still there is no such remarkable precedent seen in the 
field of protection of legal rights of hijra people. India and Pakistan are 
advanced in this regard. In Khaki v. Rawalpindi case (2009)36, Pakistan 
Supreme Court ensured the right of inheritance of the hijras. 

In National Legal Services Authority v Union of India (2014)37 the Supreme 
Court of India has ruled that hijra persons have a right to be legally 
recognized. Failure to provide such legal recognition amounts to a 
breach of the right to equality before the law, non-discrimination on 
basis of sex and the right to life and liberty with dignity.  

The supreme court of Nepal prohibited the discriminations against 
hijra. The Court ordered the Government of Nepal to make the 
necessary arrangements, including making new laws or amending 
existing laws, to ensure that people of different gender identities and 
sexual orientations could enjoy their rights without discrimination.38 

Although in Bangladesh numerous statutes are promulgated for the 
development and protection of the people, there is no specific strong 
statute yet enacted regarding the protection of the hijra community. In 
2013 Bangladesh Government adopted a policy for the optimum 
development of the hijra people. The policy recognized the hijra as a 
sexually disabled people. It created a negative impact upon the mind 
of this hijra community. 

                                                             
34 Grand Chamber judgments of July 11, 2002 (application no, 28957/75) available at: 

https://hudoc.echr.coe.int, accessed on: 17 November, 2020 
35 Sindhe, U. (2012). Gender Justice and Status of Eunuch, International Journal of 

Humanities and Social Science Invention, Vol.1(1) p.. 1-6, available at: https:// 
www.ijhssi.org, accessed on: 25 November, 2020 

36 Constitution Petition no 43 of 2009. 
37 National Legal Services Authority v. Union of India, (SC) 5 (2014) 438. 
38 Sunil Babu Pant v. Government of Nepal , Writ no. 917 (SC) 2007, available at: 

https://www.icj.org/sogicasebook/sunil-babu-pant-and-others-v-nepal-
government-and-others-supreme-court-of-nepal-21-december-2007/, accessed on: 
22 November, 2020 
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The hijra people are not protected under the ambit of the Nari O Shishu 
Nirjatan Daman Ain 200039 of Bangladesh and the Penal Code 1860. 
Present laws deal with males and females. The hijra community 
therefore lag behind in getting proper legal redressal and the matter of 
access to justice remains beyond their reach.  

The government has officially declared the Hijra community of 
Bangladesh as hijra Sex on 26th January 2014 in a gazette.40 According 
to Human Rights Watch, legal recognition and social inclusion 
initiatives for hijras are crucial for achieving basic rights and dignity.41 
This is a milestone for the legal empowerment of the hijra community. 
But there was no clarification how to recognize them in the state 
apparatus and how to mainstream this group. The recommendations of 
the law commission on equal participation, protection of rights and full 
participation of various marginal classes frame the hijra alongside 
various occupational, ethnic and religious minorities, including female 
sex workers, sweepers and so on.42  

BSWS initiated Bandhu Panel Lawyers in 64 districts of Bangladesh with 
an objective to provide hijra community members with an easy access 
to information and assistance in legal issues through them. At present 
203 lawyers work as panel lawyers to provide legal aid.43  BSWS also 
initiated legal help line titled “Ain Alap44” in 2013. So far, a total of 
3171 complaints are recorded, of them 434 cases are of sexual 
harassment, 331 of domestic violence and 827 of property and 
monetary dispute. Ain Alap ensures case investigations and refers the 
cases to other organizations including the National Human Rights 
Commission (NHRC) based on the need of the case.45 

                                                             
39 Women and Children Repression Prevention Act 2000 
40 Government of the People’s Republic of Bangladesh, Ministry of Social Welfare, 

Bangladesh Gazette, No. sokom/work-1sha/Hijra-15/2013-40. 
41 Human Rights Watch, https://www.hrw.org/news/2016/12/23/bangladesh-

gender-recognitionprocess spurs-abuse, Accessed on: 06 September, 2019. 
42 Adnan Hossain (2017) The paradox of recognition: hijra, third gender and sexual 

rights in Bangladesh, Culture, Health & Sexuality, 19:12, 1418-1431,  available at: 
https://www.tandfonline.com/doi/full/10.1080/13691058.2017.1317831, 
accessed on: 18 November 2020 

43 https://www.bandhu-bd.org/, lastly accessed on 24 October 2019. 
44 The term ‘Ain Alap’ is Bangla. Its English synonym is ‘Law Conversation’ 
45 Ibid 
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6. Steps to be Taken 
From time immemorial, the hijra people are socially neglected, 
oppressed and persecuted. Its high time to undertake proactive and 
effective steps for the ultimate and utmost development of this 
community of Bangladesh. It is the sacred duty of the civil society, 
media, NGOs to come forward for the betterment of the sexual 
minority hijras. In order to ensure a people oriented and proper 
democratic humanist country long-term and efficacious steps must be 
taken by the govt. For the sustainable development of the hijra people 
the government must come forward with its helping hands. The 
following steps and measures can be taken in Bangladesh in this 
regard- 

a) Hijra Community Development Policy 2013 should be 
implemented properly. 

b) Hijra option along with male and female can be included in 
National Legal Aid application form. Legal Aid Service Act, 
2000 can be reviewed in order to include hijra community under 
this Act. 

c) The government has to strengthen social security module for the 
hijras. 

d) Monitoring cell needs to be established to provide proper legal 
aids to the hijra people. 

e) At the initiative of the government, hijra census program at the 
national level has to be taken very soon. 

f) Hijra student quota should be maintained in Universities 
g) Equal opportunity of work for the hijras should be maintained. 
h) A permanent fund like ‘Hijra Welfare Fund’ may be created by 

the government. 
i) Engagement of government panel lawyers for the hijra 

population should be ensured 
j) In order to provide more legal assistance to the hijra community, 

the scope of pro- bono lawyering service should be increased. 
k) Govt. may allocate khas land for hijra community prioritizing 

elderly hijra. 
l) The government must promulgate statutory laws regarding 

inheritance of hijras. 
m) It is necessary to establish a psycho-social counseling center for 

the hijra population. 
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7. Concluding Remarks 
 

Common people have a negative perception of the hijra community. 
This mentality is playing a crucial role in separating these stigmatized 
people from mainstream society. As they are scattered in the country 
and are also part of the society it is not rational to keep them out of 
development. They deserve to be treated cordially and respectfully. It 
is important to change the outlook towards hijra community. Everyone 
should come forward to do something for them and bring the 
suggestions mentioned into effect. 
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Post-Divorce Maintenance of a Muslim Woman: A Critical 
Analysis in the Perspective of Indian Sub-Continent. 

 
Md. Tasnim Ferdous 

Md. Nadir Khan 

Abstract 
Islamic law permits divorce to make the Muslim marriage 
more congruent and liberal for the followers. Hence, the 
Shariah law furthers the protection to the divorcee for specified 
period in such a way that she should not be in a distressed 
situation. The responsibility for providing maintenance to wife 
is absolutely vested upon the husband as a consequence of a 
valid marriage. ‘Post-divorce Maintenance’ is the most 
discussed and debated issue of the present era. There is no 
debate or controversy among Islamic scholars in respect of the 
provision of maintenance to the wife during her iddat but there 
is no unanimity of view in respect of ‘post-divorce 
maintenance’ beyond the iddat period, although support to a 
divorced woman may be rendered in the form of Mataa. The 
purpose of the present research is to investigate the rights of a 
divorced Muslim woman under Shariah law. This study 
evaluates the enactments of the Parliament and renowned 
case-decisions of the Higher Courts in the light of Shariah law. 
Besides, it reveals the present legal position and the questions 
raised with regard to ‘post-divorce maintenance’ of Muslim 
women under the Shariah has well as the practice in the Indian 
Sub-Continent. Qualitative research methodology is followed. 
Secondary data source is used to reach its culmination and 
obtain its desired aim.  

Key Words: Shariah, Maintenance, Post-Divorce Maintenance, 
Mataa 

1. Introduction 
In Islamic law, rights and duties of a Muslim man and woman are 
different. Muslim males have to deal with the economic matters of the 
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outside world and family chores inside the house are vested with 
Muslim females. Hence duty to provide maintenance is upon the 
shoulder of the male members of the family under Shariah law. A 
woman becomes entitled to maintenance from her husband once she 
starts cohabiting and submit herself at the disposal of her husband.1 
The Arabic term for such right of maintenance is Nafaqa. 2 Nafaqa 
comprises the provision of ‘food, clothing, and lodging.’3 There are 
differences of opinion as to the quantum of maintenance among the 
different schools in Islam.4 A Muslim husband is responsible to render 
maintenance to his wife during the marriage. Muslim personal law 
imposes an obligatory duty on the husband to maintain his wife. The 
duty of maintenance continues even after divorce during the iddat5 
period of three months and not beyond. This principle of giving 
maintenance after the iddat period has led to the serious debates and 
criticisms in volumes of contemporary writings as the west feminist 
scholars take the partial view of Islam without understanding the spirit 
of the Shariah law as a whole. All the research conducted by those 
scholars adopted the view to reform Islamic law of post-divorce 
maintenance without searching the solution within the Shariah law. In 
most of the cases they have mixed up the concept of post-divorce 
maintenance of iddat period with the concept of Mataa.6 This paper has 
tried to find out answers of some important issues such as - the current 
situations that exists in the Indian Sub-continent to protect Muslim 
women’s right over post-divorce maintenance and the approaches of 
these countries regarding post-divorce maintenance under Shariah law. 
The answers of these significant questions will pave the way to protect 

                                                             
1 Rahman, T., A Code of Muslim Personal Law.Vol. 1, Karachi, 1979, at p.258.  
2 Ibid., at p.257. 
3 Baillie, N.B.E., A Digest of Moohammudan Law. Vol. 1, London, 1865, at p.441. 
4 For a detailed information on the quantum of maintenance for a woman during 

her marriage in the view of the four Sunni Schools in Islamic jurisprudence see, for 
example, Pearl, D., A Textbook on the Muslim Personal Law, 2nd edition, London, 
1987, p.69 and Hodkinson, K., Muslim Family Law: A Source Book, London, 1984, 
p.147. 

5 The period of three-monthly cycle for the women to ascertain pregnancy. 
6 The literal meaning of mataa is enjoyment, pleasure, delight, satisfaction, 

contentment, and happiness, is a gift to be given to divorcee or at the time of 
departure to console her or to conciliate her grief at the critical and delicate 
moment.  
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the rights of post-divorce maintenance of the divorced Muslim women 
by exploring the spirit of Islam through implementing Shariah law in 
the light of Prophetic (SM) teaching. 

The research method which has been used in this paper is qualitative 
methodology. Primary and Secondary data have been used. 
Information has been gathered from different journal articles, books, 
Judgment of reported cases, statutory legislation and online sources. 
As a source of information along with other sources the Holy Qur’an, 
Hadith and Tafsirs have been mentioned in this paper.  In order to attain 
the goal of this paper, a comparative discussion among the cases of 
Bangladesh, India and Pakistan has been made. The first phase of the 
paper tries to explore the terminology and principles of Nafaqa, Mataa 
and Post-divorce maintenance of Islamic Shariah. Right of a Muslim 
woman in respect of post-divorce maintenance has been discussed in 
second phase focusing on the situation of Bangladesh, Pakistan and 
India. The third phase has been designed to evaluate the position of 
these three countries regarding post-divorce maintenance in the light 
of Shariah law. Some recommendations have been provided in the last 
phase to resolve the critical situations. 

2. Operational Definition 

2.1 Nafaqa 

Nafaqa is an Arabic term which means maintenance of a Muslim 
woman from her husband that she can claim as of right. Nafaqa 
comprises the provision of ‘food, clothing, and lodging’.7  There are 
considerable debates as to the quantum of maintenance after divorce 
since there are disparities of opinion among the different schools of 
thoughts in Islam.8 

2.2 Post-divorce Maintenance 

Post-divorce maintenance means the maintenance that a Muslim 
woman gets from her ex-husband after the termination of marriage 
contract. There is no debate that in the event of divorcee, the wife is 

                                                             
7 Baillie, N.B.E., A Digest of Moohammudan Law. Vol. 1, London, 1865, at p.441. 
8 Supra note 4. 
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entitled to maintenance for a certain limited period i.e. the iddat period 
which may be approximately three months. The main debate regarding 
post-divorce maintenance is whether a divorcee woman is entitled to 
post divorce maintenance after the conclusion of the iddat period. The 
common interpretation of the Islamic law suggests that a man's 
responsibility to maintain his divorced wife comes to an end after the 
conclusion of the iddat period.  

2.3 Mataa 
The Arabic term Mataa is the centre of the debate. The literal meaning 
of Mataa is enjoyment, pleasure, delight, satisfaction, contentment, and 
happiness. In practice it is used to refer to economic support, or post-
divorce payment, rendered to divorcee by her former 
husband.9According to Hans Wehr, “Mataa is enjoyment, pleasure, 
delight, gratification, object of delight, necessities of life, chattel, 
possession of property, goods, wares, commodities, merchandise, 
furniture; implements, utensils, household effects, baggage, luggage, 
equipment, gear, useful article, article of everyday use, things, objects, 
stuff, odds and ends.”10 Thus Mataa is a gift to be given to divorcee or 
at the time of departure to console her or to conciliate her grief at the 
critical and delicate moment.  

3. Post-Divorce Maintenance in the Light of Shariah Law 

In Shariah law, the Holy Qur’an and the Hadith are regarded as the basic 
and primary sources of law. The secondary sources of the Shariah law, 
Ijma and Qiyas, are used to solve the matters those are not possible to 
solve directly by the Qur’an and Hadith.11 The Shariah Laws, which has 
been founded on the main sources and illustrated by different schools 
of law predominantly by Hanafi, Maliki, Shafi and Hanbali through 
jurisprudential interpretations, is termed as Fiqh. Under the Shariah law 
a Muslim wife has a right to get maintenance from her husband. The 
                                                             
9 Pervin. D, Post-Divorce Maintenance for Muslim Women: Which path to follow in 

Bangladesh? Society & Change ,Vol. VIII, No. 1, January-March 2014  ISSN :1997-
1052 (Print), 227-202X  

10 Islam, Mohammad Azharul & Nahar, Azizun, Rethinking the plights of Divorcee 
under Islamic Family Law, Dhaka University Law Journal Vol.22, No 2, Dec 2011 at 
p.93. 

11 F. Rehman, Post-divorce Maintenance for Muslim Women in Pakistan and India, 
Bangladesh, Journal of Law, Dhanmondi R.A, Dhaka,1998.  
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basis of the principle that the male is the ‘provider’ of maintenance of 
the wife is mainly derived from the meaning and interpretation of 
Surah Al-Nisa(4): verse 34 which states: “Men are the protectors and 
maintainers of women because Allah has given the one more (strength) 
than the other and because they support them from their means.”12 

The established principle of Shariah is that a Muslim wife has right to 
get maintenance during the continuance of marriage. There has been a 
huge controversy on the time span of maintenance after the divorce. It 
is mentioned in Sura-al-Baqara in Holy Qur’an in verses 225 and 240 
that a Muslim wife is entitled to maintenance from her husband both 
during the continuance of marriage as well as after separation of 
marriage. However Muslim scholars have opined that the maintenance 
will not go beyond the iddat period.13 The Qur’anic verse 65:6 in this 
regard directed that a man has to pay economic support to his 
divorced wife during iddat. It is mentioned in verse 241 of Sura-al-
Baqara that the amount of maintenance to the divorced women should 
be reasonable. It is an obligation upon the righteous. This indicates that 
the Holy Qur’an gives a duty on the Muslim husband to make an 
arrangement for maintenance to the divorcee. There are divergences of 
opinion among the scholars of four prominent Islamic schools of law 
regarding the interpretations of the concerned Qur’anic verses in this 
context. The Hanafis interpret Mataa more strictly. The verse 236 and 
237 of Sura Baqara of the Holy Qur’an provide guidance relating to the 
issue of divorce before consummation of the marriage. According to 
verses of the Holy Qur’an mentioned earlier, “There is no 
condemnation for you if you divorce women before intercourse or the 
determination of their dower; but give them (a suitable gift), the 
affluent according to his capacity and the poor according to his 
capacity, a gift of reasonable amount is due from those who wish to do 
the right thing. And if you divorce them before intercourse but after 
the determination of a dower for them, then the half of the dower (is 
due to them), unless they waive it or (the man’s half) is waived and the 
waiver (of the man’s half) is the nearest to righteousness”.14In this way, 
the Hanafi school accepted the payment of Mataa as mandatory only 
                                                             
12 Verse 34 of Surah Al-Nisa of the Holy Quran 
13 A. Fyzee, Outlines of Muhammadan Law,Oxford University Press, Delhi, 1974, p.172 
14 236 and 237 of Sura Baqaraof the Holy Quran 
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when the woman has been divorced before intercourse or where mahr 
has not been fixed.15 Furthermore, the Hanbali school took a uniform 
view with the Hanafi school and refused to recognize post-divorce 
maintenance beyond iddat period. On the other hand, some Sunni 
schools and the Shias consider Mataa as a payment which is surplus to 
her mahr that the husband is bound to pay to his wife in each case of 
divorce by talaq.16 The stance taken by the Shafi and Maliki schools of 
thoughts is generous and flexible in comparison to the rigid stance 
adopted by the other two schools of thought. However, stricter 
positions were held by the followers of these schools of thought in the 
subsequent period and they adopted the view that post-divorce 
maintenance is confined only for the iddat period.17 

4. Position of Post-Divorce Maintenance in Indian-
Subcontinent 

4.1 Post-divorce Maintenance in Bangladesh 

In Bangladesh Hanafi school of Islamic Law is predominant. According 
to Hedaya, a divorcee in case of repudiation for any cause other than 
her own, has the right to get post-divorce maintenance and lodging 
only during her iddat period. 18 In Hefzur Rahman v. Shamsun Nahar 
Begum19, the High Court Division of the Supreme Court of Bangladesh 
hold the view that former husbands are liable for maintenance of their 
divorced wives until their remarriage. In this case the HCD held that a 
person is under an obligation to maintain the divorcee on a reasonable 
scale beyond the period of iddat for an undefined period of time, that 
means, till the divorcee remarries another person. The decision was 

                                                             
15 R. Abdullah, T. Monsoor, F. Johari & W. M. Radzi, Financial support for women 

under Islamic family law in Bangladesh and Malaysia, Asian Journal of Women's 
Studies, 21:4, 2015, 363-383.  

16 A. Shahid, ‘Post-divorce Maintenance For Muslim Women In Pakistan and 
Bangladesh: A Comparative Perspective’, International Journal of Law, Policy and the 
Family, Oxford University Press, 27(2),2013, 197–215.  

17 F. Rehman, ‘Post-divorce Maintenance for Muslim Women in Pakistan and India’, 
Bangladesh Journal of Law, Dhanmondi R.A, Dhaka-1205,1998.  

18 C. Hamilton, Hedaya or Guide: Commentary to Musulman law, Premier Book House, 
Lahore, 1982 

19 47 DLR (1995) 74 
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reversed by the Appellate Division (AD) of the Supreme Court of 
Bangladesh on the following grounds:  

 As the Arabic phrase Mataa'um Bil-Ma'ruf can not be interpreted 
or translated as an alternative of the English phrase 
"maintenance on a reasonable scale", the HCD misinterpreted 
Mataa adopting the meaning of Mataa as maintenance. Actually 
Mataa is a compensation which is given in the form of a 
presentation of essential goods necessary for livelihood of the 
divorcee which may include a cloth, money, chattel, or any kind  
of property according to prevailing practice.   

 The HCD disregarded the well-established principle of 
interpretation of the Qur'an as it is not appropriate and 
acceptable to interpret a single verse in an isolated way and to 
determine the actual meaning of a single verse alone without 
taking into account the principles laid down by other related 
verses of the Qur'an in this regard.  

 As there is no conclusive guideline in the Holy Qur'an regarding 
the payment of maintenance after the period of iddat, the other 
sources of Shariah law is required to be followed for a clear 
guidance in respect of providing maintenance to a divorcee. The 
judgment is contrary to the principles established by Muslim 
jurists and based on no rational reasoning. 

 The Court relied on the explanations of Hedaya20 and Fatawa-i-
Alamgiri21 and argued that the word Mataa which has been used 
in the Qur’anic verse II: 241 has never been used to indicate the 
term maintenance as a legal, formal and regular supply of 
essential stuffs for livelihood to the divorcee. It is a consolatory 
grant or gift to a divorcee to mitigate the trauma she suffers 
from divorce. As Mataa is a gift in nature, it can be forced 
judicially.22 

                                                             
20 Al-Hedayah  is considered to be one of the most influential compendia of Hanafi 

Jurisprudence. 
21 Fatawa-i-Alamgiri is the greatest digest of Muslim Law complied in Mughul period. 
22 A. M. Serajuddin, Muslim Family Law, Secular Courts and Muslim Women of South 

Asia: A Study in Judicial Activism,Oxford University Press, Karachi, 2011. 
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Justice Mr. Mustafa Kamal23 said that a destitute divorcee has right to 
claim maintenance as of right from her opulent relatives under Islamic 
Shariah. If the opulent relatives fail to render maintenance to the 
divorcee, it is the obligation of the state to maintain her. Another 
solution may be given to the destitute divorcee by funding her 
maintenance from the Zakat fund of the   state if the ex-husband or the 
relatives fail to maintain her.24 However, in Mst. Razia Akhter vs. Abul 
Kalam Azad 25 the court extended the period of maintenance till the 
conclusion of pregnancy period if the divorced woman is pregnant. 
This extension of the time span complies with the Shariah law and the 
statutory enactment.26 

4.2 Post-Divorce Maintenance in Pakistan 

Pakistan follows Hanafi school of law as a Sunni Muslim majority 
country. In Pakistan before the Ordinance of 1961, maintenance for 
divorcee was dealt with by criminal law as well as Shariah law. Sh. 
Azmatullah vs. Mst. Imtiaz Behum 27  was the first case where the 
Judiciary of Pakistan dealt with the issue of maintenance of divorcee 
where it was decided that the wife has right to maintenance till her 
iddat period. Similar decision was given in the State vs. Muhammad Nabi 
Khan.28  Thus it is explicitly clear that the classical interpretation of 
Shariah law in respect of maintenance up to iddat period was upheld by 
the judiciary of Pakistan. In 1955, the issue of providing maintenance 
after iddat period to the divorcee came under scrutiny when the 
Commission on Marriage and Family Law 29  made some 
recommendations in respect of the provisions of maintenance for 
divorcee.30 However, Islamic scholars as well as one of the members of 
the Commission strongly condemned and blatantly criticized the 

                                                             
23 Justice Mr. Mustafa Kamal was the 10th Chief Justice of Bangladesh. 
24 51 DLR 1999 (AD), Per Mustafa Kamal, J., at para  146. 
25 Family Suit No. 98 of1990, Dhaka District Court. 
26 Section 7(5) Muslim Family Laws Ordinance of 1961 ‘If the wife is pregnant at the 

time of talaq, it is not effective unless the pregnancy ends.’ 
27 PLD 1959 Lahore 
28 PLD 1961 WP Karachi 12 
29 Gazette of Pakistan, Extraordinary, 20 June 1956 
30 Supra 16. 
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recommendations.31 Finally, the recommendations were refused to be 
incorporated in the Muslim Family Laws Ordinance 1961. In 1998 the 
issue of post-divorce maintenance was further scrutinized by the 
Pakistan Law and Justice Commission. Finally the Commission 
accepted Mataa as a consolatory gift. While accepting Mataa as a 
consolatory gift, the Commission also referred to some examples of 
different Muslim countries where Mataa is paid in excess of the 
payment of dower and maintenance during the iddat. In 2004, the issue 
of post-divorce maintenance was raised before the court that was 
adjudicated by the court by way of providing maintenance after the 
iddat period on the ground of breast-feeding to the suckling baby.32 So, 
it is apparent that a divorcee in Pakistan has right to get maintenance 
during the iddat period only and not beyond that period.33 
 
4.3 Post-Divorce Maintenance in India 
In Mohd Ahmed Khan vs. Shah Bano Begum,34 the High Court of Madhya 
Pradesh affirmed the decision of the lower court and increased the 
amount of maintenance but the husband, Mohd Ahmed Khan, 
appealed to the Supreme Court. He refused to pay the amount on the 
basis of the following grounds: (i) Muslim personal law imposes the 
obligation upon the husband to maintain a divorcee for a period which 
is limited to the iddat period only (ii) The amount of dower and 
maintenance had been paid by him during the iddat period. However, 
it had been refused by the Court to apply the rules of Shariah law in a 
case where the divorcee had no ability to maintain herself. The Court 
held that the husband’s liability to maintain the divorced wife comes to 
an end with the conclusion of the iddat period. However, if the 
divorced wife has no ability to maintain herself beyond the iddat period 
she has the right to have protection under Section 125 of the Code of 
Criminal Procedure of India.35 In addition with that the Court held that 
the statutory right of a divorcee under section 125 of the Code of 

                                                             
31 Islahi, A. H, Ahilli Commission ki Report Par Tabsara. Lahore, 1958 
32 Muhammad Aslam v Muhammad Usman,2004 CLC 473 
33 D.F. Mulla, Principles of Mahomedan Law, Tripathi Private Ltd, Bombay, 1977 
34 AIR 1985 SC 
35 Supra note 22. 
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Criminal Procedure to get maintenance from the former husband is not 
contrary to the rules of the Muslim personal laws which is applicable 
to her36 . Actually the decision of the Indian Court was manifestly 
contrary against the Shariah law. The Judgment of Shah Bano case 
became a matter of dispute by creating a great chaos and Muslim 
masses protested against the judgment. To manage the situation, the 
Government enacted the Muslim Women (Protection of Rights on 
Divorce) Act, 1986 and declared that Section 125 of the CrPC of India is 
not applicable to the Muslim divorcee. However, the statutory 
provisions under this law has been altered by another statutory 
provision granted to the women. 37  Section 3(1) (a) of the Muslim 
Women (Protection of Rights on Divorce) Act, 1986 states that a 
divorcee will have right to get ‘a reasonable and fair provision and 
maintenance ’which has to be offered and paid by her former husband 
within the iddat period. In Ali vs. Sufaira38 it was decided that, a Muslim 
divorcee not only has the right to get maintenance for the iddat period 
but also has a right to get a reasonable and fair provision for the future 
under section 3(1) of the said Act. It indicates that entitlement of a 
divorced Muslim woman of her maintenance has to be paid during the 
iddat period in a manner which will be sufficient for mitigating her 
expenditure till her death or at least until she gets married with 
another man.  

5. Assessment of the Position of Bangladesh, India and 
Pakistan under Shariah Law 

Differences of opinions of Islamic schools of thoughts39 on post-divorce 
maintenance have created divergent practice on the subject in the 
Muslim communities throughout the world. Hanafi scholars 40  have 

                                                             
36 AIR 1985 SC 945 
37 Latifi & Danial, Women’s Rights…paper presented at the International Conference 

of Lawyers on Changing Scenario of Human Rights, New Delhi, 20 and 21 
February, 1993. 

38 1988 (2) K. L. T. 1994 
39 Hanafi, Shafi, Maliki& Hanbali Schools 
40 Imam Abu Hanifa, Imam Abu Yusuf(R), Imam Zufar(R), Imam Dawood Taa'ee(R), 

Imam Yusuf bin Khaalid(R), Imam Yahya bin Zakariyyah(R), Imam 
Muhammed(R) and Hadhrat Imam Abdullah ibn Mubarak(R). 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 159 
 

recognized payment of Mataa as obligatory duty only in those 
situations when mahr is not determined at the time of marriage and 
when a woman is divorced before intercourse.41 These Hanafi scholars 
argue that post-divorce economic support is compulsory only in this 
type of case as it is a substitute of the entitlement of divorcee of having 
half of the dower. The Hanbali school of thought also adopted the same 
stance and did not allow post-divorce maintenance beyond iddat. On 
the other hand, Shafi rendered a category of those who are entitled to 
get post-divorce maintenance.42 

Both Al-Hidayah and Fatawa-i-Alamgiri are authoritative and dominant 
books founded on the Hanafi school, refer that maintenance to the 
divorcee should be fixed only on the basis of the husband’s economic 
and social condition. These two books do not recognize the award of 
maintenance beyond the iddat period. Abu al Fidaa Ismail-ibn-Kathir43 
adopted the view that Mataa should be paid according to the husband’s 
financial capacity in order to compensate the divorcee for what she 
deprived of due to divorce.44 

The meaning and interpretation of the word Mataa is still a matter of 
debate encircling post-divorce maintenance. While it seems that there 
is a consensus amongst jurists and scholars that Mataa is a 
compensatory or consolatory relief which in practice can be translated 
as some form of financial support; the problem arises in legislating 
with regard to the ambit or tenure or form of this support.  

Most of the jurists of different schools of thoughts had opined that the 
husband should give maintenance during continuance of marriage and 
during the iddat period. The logic behind this opinion is that in Islam 
                                                             
41 Qur’anic verses 33:50, 2:237, 4:4 and 4:20.  
42 The category comprises of a woman divorced without theguiltof  the divorcee; the 

divorce occurred before determination of her Mahr and before the intercourse; 
divorce due to the husband’s wrong attitude, cruelty, simpotence and desertion; 
the husband’s failure to provide the required maintenance for her and if divorced 
due to „¯ılla¯h (that is chronic sickness) or ziha¯r (an old Arab custom, where the 
husband negate any marital relations with his wife, declaring her wife to be ‘like 
the back of his mother’). 

43 Abu al Fidaa Ismail-ibn-Kathir was a prominent historian, scholar and exegete 
during the Mamluk period in Syria. Hisfield of expertise was Tafsir and Fiqh. 

44 Tafsir Ibn Kathir –Retrieved from http://tafsir.com/default.asp  
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after separation of marriage both husband and wife are allowed to 
remarry and the woman comes back to her family. This is not equitable 
and legitimate to impose the burden on ex-husband to provide 
maintenance to the divorcee when he is no more her husband. 
Moreover, the deferred dower is considered as the protection for 
divorcee in Islamic law as it provide financial protection to the divorce. 
Furthermore, Islamic law states that if the guardian of the divorced 
woman is not able to maintain the divorcee, then her maintenance will 
be provided from the collective resources of the Muslim community 
(Baitul Mal or waqf property) as a whole.45 

Mataa is known as a gift to be given to divorcee or at the time of 
departure to console her or to conciliate her grief at the critical and 
delicate moment, but this argument did not satisfy the Court and the 
Court decided that divorcee should be provided for maintenance till 
remarriage or death. This decision by the apex Judiciary in India46 
exploded the Muslim community into a great controversy and debate. 
Majority of the Muslim community was of the opinion that the line of 
argument adopted by the Supreme Court was conflicting with the 
Shariah. It was opined that it is neither desirable nor reasonable to bend 
the personal laws beyond their limit to unsettle the well-established 
rules of Muslim personal law. This agitation in the Muslim circle 
compelled the authority to pass the Muslim Women (Protection of 
Rights on Divorce) Act, 1986.47 There is differences of opinions among 
the different schools of thoughts, Hanafi, Shafi and Maliki, about 
whether giving Mataa is compulsory or not but it is never understood 
to give maintenance for rest of the life of a divorcee or till her 
remarriage. As all rights and responsibilities come to end with 
dissolution of marriage, it is unjust to give burden upon the ex-
husband to provide maintenance till her remarriage or death. Thus, the 
Supreme Court of Bangladesh put a milestone in Hefzur Rahman vs. 
Shamsun Nahar Begum,48  by keeping the spirit of Shariah law. In this 

                                                             
45 Shabbir, Mohd. Muslim Personal Law and Judiciary, Allahabad, 1988, p. 288. 
46 Mohd Ahmed Khan vs. Shah Bano Begum, AIR 1985 SC 
47 For the current development under the Muslim Women (Protection of Rights on 

Divorce) Act of 1986 see Menski, W.F.: 'Maintenance for divorced Muslim wives', 
Kerala Law Times. Journal 1994 (1), pp. 45-52. 
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Judgment Mr. Justice Mustafa Kamal opined that if a destitute divorcee 
is not given right to get maintenance from her wealthy relatives then 
the state is bound to maintain her.49 

6. Enforcement Mechanism of Mataa Provision in 
Bangladesh: Scope and Opportunity 

The enforcement mechanism of Mataa in Bangladesh is based on the 
decision of Appellate division of Supreme Court of Bangladesh. 50 
Giving maintenance till death or remarriage of a divorcee by 
interpreting the word Mataa is not the proper interpretation of Shariah 
Law as held by the apex Judiciary in India. 51 If the burden of 
maintenance till death or remarriage is given upon the ex-husband, it 
will be unjust as all rights and responsibilities come to an end when the 
marriage is dissolved. Real interpretation of Shariah law came from the 
decision of Appellate Division of Supreme Court of Bangladesh in 
Hefzur Rahman vs. Shamsun Nahar Begum.52 The divorcee will get her 
‘post-divorce maintenance’ during the iddat period. Mataa can be 
provided as a consolatory gift in those situations where it is permitted 
under Islamic Shariah.  

7. Conclusion and Recommendations 
The command of Islamic Shariah in respect of maintenance of the 
divorcee is that maintenance should be provided for the period of iddat 
and in certain cases even beyond the iddat period (e.g. during the time 
of breast feeding). A clear and certain set of laws on maintenance for 
the divorcee and widow is needed to cover all aspects of maintenance. 
Islamic teachings are universal and eternal and are not limited to time 
or space. The issues relating to maintenance of divorcee can be 
resolved through Ijtehad. Islamic Shariah provides protection to 
vulnerable class of the society like divorcee. Thus, there is a great 
necessity of fresh Ijtehad on the present and upcoming issues of 
maintenance of divorcee taking into account the existing socio-
economic situations of the contemporary world. There should be some 

                                                             
49 51 DLR  1999 (AD), Per Mustafa Kamal, J., at para  146. 
50 Hefzur Rahman vs. Shamsun Nahar Begum,47 DLR (1995) 74 
51 Mohd Ahmed Khan vs. Shah Bano Begum, AIR 1985 SC 
52 47 DLR (1995) 74 
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regular studies and researches of the Qur’an and Sunnah that will 
clarify the Islamic concepts and rulings on personal laws. After 
analyzing the abovementioned matters the following issues are clear: 

1. The concepts of post-divorce maintenance and Mataa are two 
different issues and those should not be mixed to serve the feminist 
purpose. Mataa is a gift to be given to divorcee at the time of 
departure to console her grief at the critical and delicate moment.  

2. A consensus of opinion has been established among the scholars of 
various Islamic schools that a divorcee should not be allowed to get 
maintenance after the iddat period. According to Islamic law, a 
divorcee is free to remarry after the expiration of iddat period. This 
demonstrates the prevailing opinion of the Shariah law which states 
that a divorced Muslim wife should remarry if the divorcee needs 
maintenance. So that her new husband can provide her with food 
and protection. 

3. Where there is consensus among Islamic scholars about the 
provision of maintenance to the divorcee during iddat period, there 
is a lack of unanimity of opinion about providing maintenance to 
the divorcee after the period of iddat. It is argued here that financial 
support may be and is available to divorced women in the form of 
Mataa. 

4. Islamic law states that if the near relatives of the divorced wife 
cannot maintain the divorcee, her maintenance will be the 
responsibility of collective resources of the Muslim Community. 
Where there is a Baitul Mal or community fund, it can be a source of 
maintenance of the destitute divorcee.53 

5. Muslim law should be interpreted keeping in mind the spirit of 
Islam without trying to give it a secular or feminist shape in the 
name of women’s rights as it will not be an intelligent step to apply 
the western concept of women’s rights in Muslim law without 
understanding the complete philosophy of Islam. So, we should 
follow the proper Islamic philosophy adopted by most of the 
schools of thoughts in case of Mataa and post-divorce maintenance. 
The divorcee will get her ‘post-divorce maintenance’ during the 
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iddat period only. Post-divorce maintenance should not be allowed 
after iddat period. The monetary amount of ‘post-divorce 
maintenance’ should be fixed by the Court considering the 
reasonable expenditure of livelihood of the divorcee during the 
iddat period. 

6. It is just not fair to put the burden of maintenance of the divorced 
wife on her ex-husband when there is no religious and social 
contract under Islamic law between them. 

7. If any reform is possible within the boundary of Shariah law 
without frustrating its spirit that will be welcomed by the Muslim 
community. 

Ijtehad by the prominent scholars of the Muslim community can be a 
method of solving the upcoming issues relating to maintenance of 
divorcee in future. 
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Assessing Legal and Institutional Framework for Natural 
Gas Extraction in Bangladesh 

Mst. Momotaz Khatun* 

 

Abstract 

Bangladesh has been performing petroleum activities for long 
time. The country has discovered 27 gas fields with the help of 
national and international oil companies. Natural gas is the 
major source of energy in Bangladesh and it plays a vital role 
in the economic sector. There are several laws to govern the 
petroleum operations in Bangladesh.  Bangladesh Oil, Gas and 
Mineral Corporation, which is commonly known as 
Petrobangla, is the prime institution to carry on the petroleum 
operation through its affiliated companies or international oil 
companies by contractual agreement like production sharing 
contract. Model production sharing contracts have been 
prepared to this purpose. This paper provides an overview of, 
and analyse the existing legal, institutional and policy 
frameworks for the upstream activities of natural gas in 
Bangladesh. The paper also makes some relevant comparison 
with some other petroleum producing countries and list a 
number of limitations of the current legislative and 
institutional framework to ensure sustainable natural gas 
extraction. 

Keywords: Petroleum operation, Sustainable development, 
Legal and regulatory framework, Upstream activity, 
Petrobangla 

1. Introduction 
Natural gas has been playing very important role in the economy of 
Bangladesh since the early 1960’s. Natural gas has been the principal 
fuel in the country for a quite long time due to its affordable price and 
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widespread use. Natural gas accounts for about 75% of commercial 
primary energy and more than half of all primary energy supplies in 
the country. Although the energy mix of Bangladesh is diversifying 
slowly, it is indeed a constant challenge to ensure supply of natural gas 
resources to fuel the economic growth of the country against the 
sharply rising demand. 1 Recently Bangladesh has discovered more 
natural gas2 as well as oil3 in some gas fields. Natural gas is not only 
solidifying the backbone of the economy of Bangladesh, but also 
maintains the harmony with nature due to its inherent property4. These 
factors emphasize to know how the natural gas sector is managed 
through policies, laws and institutions to ensure the sustainability of 
the resource.  

It is assumed that there is a direct effect of sound legal and institutional 
framework in oil and gas sector performance which is also 
acknowledged by many authors.5 The Norwegian Model of petroleum 
sector management has been examined and separation of functions in 
the institutional framework proved effective for the petroleum 
sector.6Investment in the upstream petroleum operation is also affected 
                                                             
1 Petrobangla 2015 Annual Report (Dhaka 2015) 7 

<https://petrobangla.org.bd/admin/attachment/webtable/79_upload_0.pdf> 
accessed 19 June 2017 

2 Reuters, Bangladesh Finds First Oil, in Two Gas Fields  (20 May 2012)  
<https://www.reuters.com/article/bangladesh-oil/bangladesh-finds-first-oil-in-
two-gas-fields-idUSL4E8GK02M20120520>   accessed 3 May 2019 

3 AR Rasel, ‘Bapex Discovers New Gas Field in Bhola’ The Daily Dhaka Tribune 
(Dhaka 15 January 2018) <https://www.dhakatribune.com/bangladesh/power-
energy/2018/01/15/bapex-discovers-gas-bhola-2>  accessed 3 May 2019 

4 The emission of natural gas is lower compare to other fossil fuel such as oil and 
coal. Natural Gas: Issues and Trends (Washington DC: Energy Information 
Administration, 1998) Available at 
https://www.eia.gov/naturalgas/archive/056098.pdf Accessed 7 July 2019.   

5 Obadia Kyetuza Bishoge et al., “The Overview of the Legal and Institutional 
Framework for Oil and Natural Gas Sector in Tanzania: A review”, Journal of 
Applied and Advanced Research, 3 no.1 (2018): 8-17. See also Alexander Huurdeman 
and Anastasiya Rozhkova (Eds) Balancing Petroleum Policy Toward Value, 
Sustainability, and Security. (World Bank Group, 2019). Available at 
https://openknowledge.worldbank.org/bitstream/handle/10986/31594/97814648
13849.pdf  Accessed 3 May 2019. 

6 MC Thurber and others, ‘Exporting the Norwegian Model: The Effect of 
Administrative Design on Oil Sector Performance,’, Energy Policy 39,(2011): 5366-
5378.  
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by the political-institutional framework. 7  Though relevant research 
document is still very low, it is reported that poor infrastructure, 
unclear policies, sketchy regulation, corruption, poor governance, lack 
of funds and political commitment have hindered the progress of the 
gas sector in Bangladesh.8 This paper intends to provide the overview 
on the effectiveness and efficiency of the legal and institutional 
framework for the natural gas exploration in Bangladesh. The paper 
also analyses the effectiveness of the present legal, regulatory and 
policy frameworks in exploring the natural gas in a sustainable manner 
and makes some suggestions thereof. 

The study is qualitative in nature and based on document analysis and 
some references of relevant countries are used to some appropriate 
extent. The materials from primary and secondary sources are used in 
this study.  Relevant policy, laws and production sharing contracts are 
considered as the primary source of information and articles, books, 
annual reports of different government and non-government 
organisations, newspaper articles are the secondary sources of relevant 
information for this study. 

2. Petroleum Sector : An over view 
Exploration of petroleum9 resources in Bangladesh was started in the 
later part of the 19th century during the British rule in the then 
undivided Indian subcontinent. In that period the exploration activities 
were not in an organised form.10  The first drilling was taken place in 
Bangladesh region by Indian Prospecting Company in 1908 near the 
Sitakund, Chittagong and the first exploratory shallow well was drilled 
by the Burma Oil Company (BOC) in 1914. Both drillings gave no 

                                                             
7 Peter Toft and Arash Duero, ‘Reliable in the Long Run? Petroleum Policy and 

Long-term Oil Supplier Reliability,’ Energy Policy 39, (2011): 6587. 
8 M Tamim, ‘Policies and Priorities in Bangladesh Gas Sector Planning’, Energy for 

Sustainable Development 7, (2003): 57-65 
9 Society of Petroleum Engineers defined petroleum as a naturally occurring 

mixture of hydrocarbons which can be obtained in gaseous, liquid or solid form. 
See also <https://www.spe.org/en/industry/terms-used-petroleum-reserves-
resource-definitions/> accessed 5 January 2017  

10 Bernhard G. Gunter, Mineral Extraction in Bangladesh: Some Fundamental Reform 
SuggestionsBangladesh (Development Research Working Paper Series, Bangladesh 
Development Research Center, Dhaka 2008) 2-3  
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positive indication of oil existence. 11  BOC also drilled two more 
borings between 1923 to 1933 in Patharia and the sign of oil was found 
in one well but there was not any commercial production.12 During the 
period from 1950 to 1971, the National Oil and Gas Development 
Corporation (NOGDC) of Pakistan and some International Oil 
Companies (IOC) conducted extensive exploration activities.  This 
period is called the golden time for the petroleum exploration in 
Bangladesh as 8 gas fields were discovered after drilling 22 wells 
including offshore and onshore. Among these gas fields, 5 gas fields 
were discovered by IOCs and 2 fields by the then Pakistan Petroleum 
Ltd. and 1 by NOGDC.13 The first gas field was discovered in 1955 at 
Haripur and the second field was in 1959 at Chattak in Sylhet district.14 

After the independence of Bangladesh, the exploration of petroleum 
was started with a new parameter both by the national and 
international oil companies. In the year 1975, Government purchased 5 
gas fields from the international oil companies and established the sole 
national ownership of the national oil companies for the first time.15  It 
was a great decision of the Government to secure the energy sector of 
Bangladesh.  Bangladesh has discovered 27 gas fields and 27th field was 
discovered at Bhola by Bangladesh Petroleum Exploration & 
Production Company Limited (BAPEX).16According to the report of 
Petrobangla, total gas initially in place estimated was 39.8 TCF17 of 

                                                             
11 MR Haque ‘Effects of Petroleum Legislation on Hydrocarbon Exploration and 

Development in Bangladesh’ (MEngg. Thesis, Bangladesh University of 
Engineering and Technology 2000) p.16. 

12 Centre for Policy Dialogue ‘Bangladesh Gas Sector Development: Status, Policy 
Options and Challenges’(Report) No. 24, May 2000, 150  
<http://www.sdnbd.org/sdi/issues/ 
natural_gas/report/Bb%20Gas%20Sector%20Dev%20Status%20Policy%20Options
%20&%20Challenges.PDF>  accessed 9 April 2019 

13 Haque (n 3) 16 
14 Petrobangla 2018 Annual Report  (Dhaka 2004) 5 <https://petrobangla.org.bd/? 

params=en/annualreport>accessed 4 August 2019.  
15 Petrobangla 2017Annual Report (Dhaka 2004) 17 <https://petrobangla.org.bd/? 

params=en/annualreport>  accessed 8 January 2019 
16 AR Rasel, ‘Bapex Discovers New Gas Field in Bhola’  The Daily Dhaka Tribune 

(Dhaka 15 January 2018) <https://www.dhakatribune.com/bangladesh/power-
energy/2018/01/15/bapex-discovers-gas-bhola-2>  accessed 3 May 2019 

17 Trillion cubic feet 
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which estimated total recoverable gas reserve is 27.81 TCF. Up to 
December 2018, the gas reserve is 11.47 TCF. Out of 27 gas fields 21 gas 
fields are under production, production suspended in 4 fields and 2 
fields are yet to produce, these are the Kutubdia and Bhola.18  Despite 
the increase rate of production to meet the rising demand of the 
different sectors, the gap between the supply and demand is widening 
day by day. During December 2016, the daily production of gas was 
2700 MMSCFD19 . Now, Bangladesh produces 2.7 billion cft while the 
demand is 3.4 billion cft.  The government has a legal and institutional 
framework consisting of plan, policy and laws to increase gas 
production sustainably as discussed hereunder. 

2.1 Legal and Institutional Frameworks 
Alegal framework or legal architecture for any natural resource 
extraction project is defined as a set of instruments that include the 
Constitution, legislation, regulations and contracts in which rights and 
responsibilities of governments, companies, and citizens are defined.20 
The relation among different instruments in a legal framework is 
shown in Figure 1. 

 
 
 
 
 
 
 
 
 

Figure 1. l Hierarchy in a Legal Framework 

                                                             
18 Petrobangla (n 6) 18 
19 Million standard cubic feet 
20 Natural Resource  Governance Institute, Legal Framework,Navigating the Web of 

Laws and Contracts Governing Extractive Industries (NRGI) < 
https://resourcegovernance.org/sites/default/files/nrgi_Legal-Framework.pdf> 
accessed 4 August 2019 
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The legal framework comprises Constitution of the country and the 
relevant policies, laws, regulations and agreements.21 The Constitution 
is at the bottom of the hierarchy of a legal framework upon which the 
relevant policies are formulated. Policy comprises a course of action to 
guide the decisions, actions and legislative process of a government.22  
Actually, the policies lead to enactment of new legislation to achieve 
the goals determined by the policy.23 Legislation is the binding set of 
rules to govern the vision set through the policy. 24  The rules, 
regulations and model contracts are made on the guidance of the 
policy and legislation. Finally, contracts are made on the basis of the 
model contract.25 The legislation, which is adopted based on the policy, 
implemented through the legal institution established for the very 
purpose. 

3. Legal Framework for Natural Gas Operation in Bangladesh 
The legal framework comprises both the laws and policies to develop 
the petroleum resources and a number of relevant laws and policy 
enacted in time to time. Legal framework for the extraction of 
petroleum resource plays a vital role as it creates a competitive 
environment for the oil companies as well as facilitates the host 
country achieving national policy objectives.26Before the beginning of 
the exploration activities, the petroleum resources were governed by 
the Petroleum Act 1899, which was repealed by the Petroleum Act 

                                                             
21 Natural Resource  Governance Institute (NRGI), Legal Framework,Navigating the 

Web of Laws and Contracts Governing Extractive Industries  < 
https://resourcegovernance.org/sites/default/files/nrgi_Legal-Framework.pdf> 
accessed 4 August 2019 

22 Cited in Tina Hunter ‘Legal Regulatory Framework for the Sustainable Extraction 
of Australian Offshore Petroleum Resources: A Critical Functional Analysis’ (PhD 
dissertation, University of Bergen, 2010) 136 

23 Difference Between Law and Policy<http://www.differencebetween.net/ 
miscellaneous/politics/difference-between-law-and-policy/> accessed 3 August 
2019 

24 NRGI (n 25) 
25 ibid 
26 T Hunter, ‘Sustainable Socio-economic Extraction of Australian Offshore 

Petroleum Resources through Legal Regulation: Is It Possible?’ (2011) 29 Journal of 
Energy & Natural Resources Law 209- 227. 
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1934.27 Though the first exploration of petroleum was started in 190828 
the Petroleum Act 1934, in this regard was enacted in 1934. Thereafter a 
number of laws and rules are adopted and repealed with the changing 
circumstances. At present the extraction of natural gas in Bangladesh is 
governed through the following Constitutional and legislative 
framework. 

3.1 Constitution of the People’s Republic of Bangladesh 

The Constitution of Bangladesh does not explicitly provide any 
provision regarding the operation and management of petroleum 
resources of the country. However, there are some articles which are 
directly and indirectly related with the petroleum activities. Article 143 
of the Constitution vested the ownership of all minerals and any 
valuable things underlying the land and ocean within the territorial sea 
and continental shelf of Bangladesh on the republic.29 Article 13 states 
that the people shall own and control the instruments and means of 
production and distribution and to this end, three types of ownership 
is recognized by the Constitution, state ownership is one of them. State 
ownership refers to the ownership on behalf of the people by creating 
efficient and dynamic nationalised public sector embracing the key 
sector of the economy.30 To this effect, Bangladesh ensures ownership 
of the state on all mineral resources including petroleum. As an owner 
of petroleum resources, the responsibility to conduct the operations for 
and on behalf of the people lies on the state. The supremacy of the 
Constitution is guaranteed by article 7(ii) of the Constitution and the 
government is bound to conduct its activities according to and within 
the Constitution. Article 18 (a) of the Constitution  of Bangladesh 
imposes responsibility on the government to endeavor to protect and 
improve the environment and to preserve and install safeguards for 
the natural resources, biodiversity, wetlands, forest and wild life for 
the present and future generation. Article 18(a) was not in the 
Constitution from the very beginning and inserted in 2011 to address 

                                                             
27 The Petroleum Rules 1937 s 2. 
28 Haque (n 3)  16. 
29 The Constitution of The People’s Republic of Bangladesh, art 143. 
30 The Constitution of The People’s Republic of Bangladesh, art 13. 
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the present demand of the sustainable development concept. The term 
‘preserve and safeguard of natural resources’ and ‘for the present and 
future generation’ denote the sustainable development of the 
petroleum resources as well as the natural gas. The article impliedly 
expressed the state’s responsibility to ensure the sustainable 
development of natural gas. Article 23 expresses the obligation of the 
state to take steps to protect and develop the unique local culture and 
tradition of the tribes, minor races, ethnic sects and communities.31 
There are some implied duties on the government to take all the 
necessary steps aimed at protecting the right of those vulnerable 
people who are subjected to the adverse impact of the petroleum 
operation and it imposes the liability of the government, before or 
during the petroleum operations to consult with the affected 
communities to protect their culture, language and lifestyle. 
Consultation with the concerned community regarding the petroleum 
project may serve a meaningful purpose to attain sustainable 
development of this resource such as Mexico adopted the method of 
community consultation as an obligation of the concerned ministry 
before conducting any petroleum operation.32 

3.2 Policy Framework for Petroleum Activities in Bangladesh  

Clear policy with specific objectives is one of the fundamental 
requirements for the development of the petroleum resources. 33  A 
comprehensive policy framework is essential to provide strategic 
direction for sustainable exploration and production of petroleum.34 A 
successful and adaptive policy is required, to accelerate strength of the 
private companies to exploit petroleum, though in formulating the 
policy the national government may be influenced by the political, 
                                                             
31 The Constitution of The People’s Republic of Bangladesh art 23(a) 
32 Social Sustainability in Oil and Gas Projects,  file:///G:/3rd%20chapter/Social% 

20sustainability%20in%20oil%20and%20gas%20projects%20%E2%80%93%20EY%
20Law.html accessed on  September 25 2019 

33 A Short Guide to Parliamentary Oversight of The Oil and Gas Sector for 
Parliament of Ghana, Section One Good Governance of the Oil and Gas Sector – a 
Primer for Ghanaian Members of Parliament Good Governance of the National 
Petroleum Sector Project, Chatham House 2006. 

34 Ministry of Natural Resources, Republic of Rwanda  ‘National Upstream 
Petroleum Policy for Rwanda’ (Report) 2013, 5 
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social and economic forces of the companies.35  Without sound policy, 
the resource management become uncontrolled and ultimately benefit 
of the citizen could not be ensured.36 As policy mechanism, Bangladesh 
has adopted The Petroleum Policy 1993 and the Gas Sector Master Plan 
2017. 

3.2.1 Petroleum Policy 1993 

The only independent petroleum policy of Bangladesh was formulated 
in 1993 with 10 basic objectives. 37 The Government of Bangladesh 
formulated this policy to attract the national and foreign companies 
specially the private investors in this vital sector, to meet the rising 
demand of energy.38 Some of the significant aspects of this policy were 
to ensure the sustainable development of the country through the 
systematic survey, exploration and exploitation of the petroleum 
resources.39 To attract the foreign investment unique policy instrument 
was introduced for both local and foreign oil companies with a view to 
accelerating the exploration activities. As a direct consequence of this 
policy, four production sharing contracts were signed with the 
multinational companies for the exploration of the natural gas or 
petroleum in Bangladesh.40 In order to increase the involvement of 
multinational oil companies, measurement of Environmental Impact 
Assessment (EIA) was also promoted in this policy. Through the policy 
the joint venture exploration activities were allowed for the national 
exploration companies with the foreign one.41 The policy also specifies 
about the amendment of existing rules and legislation if necessary to 
achieve its goals, however no amendment of the Petroleum Act was 
made to cope with the changing circumstances. 
                                                             
35 T Hunter, ‘It's time: Petroleum Policy Change for Sustainable Development in the 

Australian Offshore Upstream Petroleum Sector’ <http://epublications.bond. 
edu.aulaw_pubs/313> accessed 15 February 2017 

36 ibid 
37 National Energy Policy 2004, Ministry of Power, Energy and Mineral Resources, 

Government of The People’s Republic of Bangladesh  
38 The Petroleum Policy1993 
39 ibid 
40 M Tamim, ‘Policies and Priorities in Bangladesh Gas Sector Planning,’ Energy for 

Sustainable Development  (2003) 2, 57-65 
41 n 32  
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A long time has been elapsed after issuing the Petroleum Policy in 
1993; however, no independent petroleum policy is formulated 
thereafter though the energy policy of Bangladesh is revised in a 
regular interval and the petroleum is the part of energy but no separate 
policy like the Petroleum policy 1993 has been adopted. On the other 
hand, the Government of India issues petroleum policies on a regular 
basis. India adopted New Exploration Licensing Policy in 1997, the 
Integrated Energy Policy in 2008, and Hydrocarbon Exploration 
Licensing Policy in 2017 to accommodate the country’s needs and 
developments and to attract international investors.42 

3.2.2 National Energy Policy 2004 

The National Energy Policy (NEP) 1995 was adopted in 1995 and 
revised in 2004. The petroleum policy of 1993 was merged with the 
NEP 1995 and was a part of this policy. The background of this policy 
stated “the Government of Bangladesh has given continuing attention 
to the overall development of energy sector. It involved survey, 
exploration, exploitation and distribution of indigenous natural gas...” 
that indicates the purpose of this policy was to ensure the development 
of energy sector including natural gas. The NEP outlined 10 objectives 
of which five are directly and/or indirectly related with the sustainable 
development of natural gas.43 There is a strong provision regarding 
environment, which suggests that in all phases of the operation of any 
fuel’s full life cycle including exploration, appraisal, extraction, 
conversion, transportation and consumption environmental issues 
have to be considered.44 To this end, the EIA including social impact 
assessment have to be mandatory to initiate any new energy project45 
and utilization of cost effective environment friendly technology is 
encouraged.46 It also recommended to consider environmental issues 
according to the provision of National Energy Policy and 

                                                             
42 Ramboll, ‘Gas Sector Master Plan Bangladesh 2017’ (Report) 28 February 2018, 235 
43 Paragraph 1.2 (iii)-(vii) of National Energy Policy, Ministry of Power, Energy and 

Mineral Resources Government of The People’s Republic of Bangladesh, 2004. 
44 Paragraph  6.9 (n 39). 
45 Paragraph 7.1.9 (n 39). 
46 Paragraph  7.1.9 (n 39). 
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environmental Act.47 Formation of strong energy advisory council is 
recommended which constituted by the representatives of politician, 
policy makers, professionals and expert in this sector.48 The national 
exploration company BAPEX should be modernised for assessing non 
renewable resources and intensive exploration in unexplored and 
virgin areas.49 Enactment of new law and energy audit cell is also 
proposed by this policy.50 

The energy policy includes a petroleum policy with the above 
guidelines for the development of energy sector of Bangladesh. The 
objectives of this petroleum policy is to ensure the systematic survey, 
exploration and exploitation of the petroleum resources for sustainable 
development of the country, adoption of uniform policy both for 
private and public enterprises, accelerate the exploration and 
development of indigenous petroleum resources, development of gas 
field through private sector and  strengthen the administrative, 
technical and research capabilities of the government representatives 
who are  responsible to make  policy  and its implementation.51 The 
objectives also include the promotion of EIA of this sector. To attain 
these objectives it recommended the amendment of the existing laws 
and rules relating to petroleum sector, stipulate the time limit to decide 
exploration and disputed applications, amendment of confidentiality 
rules and revision of MPSC on a regular basis.52 Mandate also imposed 
on companies to ensure maximum recovery by optimal development 
of oil and gas field.53 For the protection of environment and ensuring 
the safety, the policy also suggests to formulate three new rules along 
with the implementation of existing laws and rules relating to 
environment. Among the suggested new rules one is regarding Oil and 
Gas Exploration Safety Rules.54  Moreover, to accelerate the production 
the policy also proposed to develop the marginal or abandoned gas 
field. 
                                                             
47 Paragraph  6.20 (n 39).  
48 Paragraph  6.22 (n 39). 
49 Paragraph  7.1.1 (n 39). 
50 Paragraph  7.17 and 7.18 (n 39). 
51 Paragraph  7.2.1 (n 39). 
52 Paragraph  7.2.2(A) (n 39). 
53 Paragraph  7.2.2(C )(iv) (n 39).  
54 Paragraph  7.2.9 (n 39). 
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NEP 2004 suggested a number of reformations of the existing legal, 
institutional and policy frameworks to make a sustainable energy 
sector in Bangladesh however; implementation of these suggestions is 
not yet reflected. After the adoption of NEP 2004, Model PSC was 
revised in 2008, 2012 and 2019.  Despite the recommendation of the 
energy policy no change is noticed in the confidentiality clause of the 
PSCs. Though the policy did not directly specify about the benefit of 
the future generation it proposed Energy Conservation Act which 
actually reflects the interest of the future generation. However, such 
Act is yet to enact.  The concept of sustainable development of 
petroleum resources was not incorporated in such way before 
formulating the Energy Policy in 2004. Some of the suggestions are 
implemented as the MPSC is revised on a regular basis, provision of 
administering fee is also abolished from the PSC and some new law is 
enacted addressing the downstream activities of petroleum resources 
but no new law is enacted to enhance the exploration and production 
of natural gas in Bangladesh as it is the prime source of commercial 
energy supply. 

3.2.3 Gas Sector Master Plan 2017 (GSMP 2017) 

The gas sector master plan depicts an overall picture of the demand, 
supply, shortages and role of legal and regulatory framework of the 
natural gas sector in Bangladesh. GSMP 2017 also provides a forecast 
up to 2041. To meet the increasing demand of gas supply the master 
plan represents that to accelerate the exploration and production of 
gas, the capacity building of  Petrobangla personnel’s and its subsidies 
is inevitable which requires the prudent managerial and a large 
amount of financial support. 55  Updating the legal and regulatory 
framework of the upstream sector is emphasized with a view to 
increasing the exploration and production of indigenous natural gas.56  
GSMP 2017 also outlines an action plan highlighting two matters in 
upstream sector to ensure the overall development of the gas sector. 
These are the establishment of an independent upstream legal 
regulator and regulator to manage bidding rounds and granting 
PSCs.57 

                                                             
55 Ramboll (n 38) 3.  
56 Ramboll (n 38) 22. 
57 Ramboll (n 36) 22-23  
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3.3 The Bangladesh Petroleum Act 1974 

The upstream petroleum operation in Bangladesh is mainly governed 
by this Act. In the year 1973, a comprehensive policy was suggested to 
introduce a new regulatory framework with a view to accelerating the 
rapid exploration and production to protect the interest of the nation.58 
This Act was the direct output of that recommendation. In this Act, 
some guidelines were incorporated to foster the exploration and 
production activities of petroleum resources for the first time in the 
history of Bangladesh. In its very beginning, it is stated that the 
Bangladesh Petroleum Act is 

 …an expedient to provide for the exploration, development, 
exploitation, production, processing, refining and marketing of 
petroleum. 

One of the significant aspects of the Act is that it incorporated the 
doctrine of “permanent sovereignty over natural resources” which was 
affirmed by the United Nations General Assembly in 1962 59  and 
reaffirmed in a more comprehensive form in 1966.60 Section 3(1) of this 
Act provides 

The Government shall have, within the territory, continental 
shelf and economic zone of Bangladesh, exclusive right to 
explore, develop, exploit, produce, process, refine and market 
petroleum.61 

Bangladesh has recognised its sovereignty over natural resources by 
the Constitution and also through this Act. Not only Bangladesh but 
many countries of the world also incorporated this right in the 
Constitution such as Indonesia. In 1945, Indonesia recognised state’s 
sovereign rights over natural resources found both in the land and 
                                                             
58 Haque (n 3) 1 
59 <http://Cil.Nus.Edu.Sg/Rp/Il/Pdf/1962%20General%20Assembly%20Resolution

%20On%20Permanent%20Sovere Ignty%20Over%20Natural%20Resources-
Pdf.Pdf> accessed 12 June 2019 

60 United Nations Yearbook, 1966. <http://Untreaty.Un.Org/Cod/ 
Unjuridicalyearbook/Pdfs/English/Byvolume/1966/Chpiii.Pdf> accessed 12 
June 2019 

61 The Bangladesh Petroleum Act 1974 s 3(1) 
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under the water by article 33 of their Constitution.62 The ownership of 
petroleum resources may vary from country to country. In some 
countries the ownership of petroleum is vested on the state, in some 
countries it is vested on the individuals i.e. the resource belongs to the 
owner of the land and in some countries it is vested on the people of 
the state with some restrictions not delegating the right of exploration 
and production to any private person.63  However, section 3 of the 
Petroleum Act 1974 also provides the right of the Government to 
explore, produce, develop, transmit and distribute of the petroleum 
resources.  

Bangladesh Petroleum Act was enacted in 1974 just after the Stockholm 
Declaration so some provisions were included to address the 
environmental issues i.e section 6 states that it shall be the duty of any 
person engaged in any petroleum operation 

 (a) to ensure that such petroleum operation is carried on in a proper and 
workmanlike manner and in accordance with good oil-field practice; 

 (b) to carry on petroleum operation in any area in a manner that does not 
interfere with navigation, fishing, and conservation of resources of the sea 
and sea-bed; 

 (c) to consider factors connected with the ecology and environment. 64 

Provisions are also made as to the protection of the area on the 
petroleum operation such as  
 (a) control the flow, and prevent the waste or escape, in that area of 

petroleum or water; 
 (b) prevent the escape in that area of any mixture of water or drilling fluid 

with petroleum or any other matter; 
 (c) prevent damage to petroleum bearing strata in any area, whether 

adjacent to that area or not 
  (d) prevent water or any other matter entering a petroleum pool through 

wells in that area, except when required by, and in accordance with, good 
oil-field practice.65 

                                                             
62 AV Kaundu, ‘Analysis of the Legal Framework for State Participation in the 

Petroleum Industry: A Case of Namibia’ (LLM Thesis) 18. 
63 Kaundu (n 46) 5 
64 The Bangladesh Petroleum Act 1974 s 6(1) 
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No clear guideline is provided in which manner the Bangladesh Oil, 
Gas and Mineral Corporation (Petrobangla) will discharge those duties 
and ensures the compliance of the national and international oil 
companies with the above obligation outlined by this Act. Section 11 
mentions the rule making power of the government but till now no 
rule is made under this Act specifying detailed upstream petroleum 
operation and wide discretionary power is delegated to Petrobangla.  

Here the responsibility lies on the oil companies engaged in the 
operation to conduct the petroleum operation in an eco-friendly 
manner without prejudice to the environment and ecology. Though 
several rights of the country to extract the petroleum resources are 
guaranteed by section 3, no liability to protect the environment and 
ecology is imposed on the government. In fact, inclusion of above 
provisions, were the reflection of the Stockholm Declaration without 
any compliance mechanism. It overlooked some of the crucial points 
such as there is no provision of sustainable extraction to ensure the 
long-term development. Effective management of the petroleum 
resources depends on how the industry regulation, direct indigenous 
participation and utilization of petroleum revenues work in their 
relevant fields.66The Act mentioned to perform the work in a good oil 
field manner that varies from company to company. In this regard, the 
national law should outline the rights and responsibilities of the 
companies engaged in the petroleum operation. As the companies 
conduct their operation in a country are under an obligation to comply 
with the law of the land. 

In this case the Mines and Mineral Rules 2012 can be considered which 
is formulated under the Mines and Mineral Resources (Control and 
Development) Act 1992.  This Act is not applicable to petroleum 
resources as petroleum is governed by the petroleum Act 1974. 
However, it is mentionable that a detailedRule is framed to govern the 
extraction of other mineral resources which comprises a number of 
provisions to ensure the sustainable extraction. Such as the provision of 

                                                                                                                                                                
65 s 6(2) (n 48) 
66 P Subai, ‘Towards A Functional Petroleum Industry in Nigeria: A Critical Analysis 

of Nigeria’s Petroleum Industry Reform’(PhD Dissertation, Newcastle University 
2014) 
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compensation by the licence holder is included where the operator is 
responsible for any destruction. It ensures the payment of 
compensation for any damage that is held by the operator according to 
Bangladesh Environment Conservation Act 1995.67 It also inserted a 
separate provision for the protection of environment which impose 
obligation on the operator to conduct the operation according to 
existing environmental laws of Bangladesh. Operator is required to 
plant trees and fill up the boreholes and if it impossible to fill up then 
to convert it in area of fisheries.68 If any damage occurred to mineral 
resources due to negligence, lack of supervision or to carry out the 
operation in an unscientific manner the license holder or lease holder is 
responsible to pay compensation for the damage or loss.69  Extraction 
of other mineral resources is governed in a well defined way where the 
obligations of the operator for conducting the mining operation, is 
explicitly described by formulating a rule which is absent in natural 
gas sector. 

3.4 The Bangladesh Oil, Gas and Mineral Corporation Ordinance, 
1985  

The Bangladesh Oil Gas and Mineral Corporation i.e. Petrobangla70 
was established under this ordinance. Before the establishment of 
Petrobangla, the Bangladesh Mineral Exploration and Development 
Corporation established under the Bangladesh Mineral Exploration 
and Development Corporation Order, 1972 and Bangladesh Oil and 
Gas Corporation established under the Bangladesh Industrial 
Enterprises (Nationalisation) Order, 1972.71 Before 1985 there were two 
organisations one is for mineral resources and the other is for oil and 

                                                             
67 Article 18 of The Mines and Minerals Rules 2012, Energy and Mineral Division, 

Ministry of Power, Energy and Mineral Resources, The People’s Republic of 
Bangladesh.   

68 Article 42 and 56 of The Mines And Minerals Rules 2012, Energy and Mineral 
Division, Ministry of Power, Energy and Mineral Resources, The People’s 
Republic of Bangladesh 

69 Article 26 of The Mines And Minerals Rules 2012, Energy and Mineral Division, 
Ministry of Power, Energy and Mineral Resources, The People’s Republic of 
Bangladesh 

70 The Bangladesh Oil, Gas and Mineral Corporation Ordinance, 1985  s 2 
71 s 24 (c) (n 51) 
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gas that means petroleum resources. Both of the organisations were 
merged and Petrobangla was established in 1985 and is responsible for 
the development of mineral as well as petroleum resources. According 
to this Act, the board of directors are highly empowered as all the 
affairs and business of the corporation are vested on them.72   The 
functions of the Petrobangla are clearly defined by this act as it state 
that 

 (1) The functions of the Corporation shall be-  
 (a) to undertake research in the field of oil, gas and minerals;  
 (b) to prepare and implement programmes for the exploration and 

development of oil, gas and mineral resources;  
 (c) to produce and sell oil, gas and mineral resources; … 
 (2) Without prejudice to the generality of the foregoing provisions, the 

Corporation shall, in particular, have power-  

 (b) to carry out geological, geophysical and other surveys for the 
exploration and development of oil, gas and mineral resources;  

 (c) to carry out drilling and other prospecting operations to prove and 
estimate the reserves of oil, gas and mineral resources and collect all data 
required for adopting the most suitable extraction and mining method;  

All the responsibilities of explore, produce and develop petroleum 
resources lies on Petrobangla. The governance of the petroleum sector 
of Bangladesh is also conferred on the Petrobangla. On the other hand, 
some of the indicators of good governance in petroleum sector are not 
included in this ordinance. Provision of accountability in decision 
making and performance73as well as transparency74 of the Petrobangla 
is not defined. However, in that time the concept of sustainable 
development was in a developing stage this ordinance did not possess 
any provision to ensure the benefit of the future generation.75 

                                                             
72 s 5 (n 51) 
73 National Petroleum Sector Project A Short Guide to Parliamentary Oversight of the Oil 

and Gas Sector for Parliament Of Ghana (Chatham House 2006) 3-8 
74 ibid 
75 ibid 
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3.5 The Speedy Supply of Power and Energy (Special Provision) Act 
2010 

Bangladesh is facing an acute power and energy crisis since 2006.76 
This law was enacted in 2010 to resolve the crisis within a short time 
and for quick disposal of contracts of power and energy sector for a 
period of two years.77 Provisions of this Act are in controversy as well 
as compatibility with the concept of sustainable development is 
questionable. The Government formed a special committee named 
proposal processing committee comprised by the person experienced 
in technical and on other issues related with the proposal. 78  This 
committee is formed by top government officials of MoPEM79  and 
officials of national power and energy entities.80This Act empowered the 
committee to conclude a contract by putting out short time newspaper 
notices, online advertisements even carrying on negotiations through 
email or letter.One of the non-transparent provision of this Act is the 
circulation of tender is also allowed even by private communication 
through email or letter with the concerned organisation 81  and 
empowered the special committee, to contract through private 
negotiation. Prior to submission of the proposal before the cabinet, the 
committee authorised to take any decision regarding the proposal and 
when the proposal submitted before the cabinet and Financial and 
Government Purchase Committee of the cabinet approved the 
proposal, the administrative division, shall respond appropriately to 
implement the proposal. The validity of any act done under this Act or 
act deemed to be taken, under this Act shall not be questioned before 
any court of law.82 No civil or criminal suit can be filed against any 

                                                             
76 Bangladesh Cabinet approves 4-year extension of special law for energy, power projects, S 

&P global plats,27 Aug 2014,https://www.spglobal.com/platts/en/market-
insights/latest-news/natural-gas/082714-bangladesh-cabinet-approves-4-year-
extension-of-special-law-for-energy-power-projects accessed 10 August 2020. 

77 Section 1(2) of the Power and Energy Speedy Transmission Enhancement (Special 
Provision) Act 2010 (translated by the researcher) 

78 Section 5 (n 77). 
79 Ministry of Power, Energy, and Mineral Resources, Peoples Republic of 

Bangladesh. 
80 n 76. 
81 Section 6(d) (n 77). 
82 Section 9 (n 77). 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 182 
 

officer for any act done in good faith under this Act or deemed to be 
done under this Act.83 The acts and proceedings taken under this Act 
shall be continued in a manner as the Act is in operation even after the 
duration has been expired.  

This Act is known as the indemnity Act to protect officials in the power 
and energy sector involved in signing contract without any tender.84 
Energy expert also expressed their deep concern that “the law would 
act as a shield to protect the corrupt officials and policymakers”.85After 
expiration of two years, it was extended for another two years in 
September 2012, it was further extended for 4 years in August 2014 and 
finally it was extended for third time up to 2021. Experts of local 
energy industry expressed their concern on extension as it could 
encourage corruption and non transparency in energy and power 
sector. 86  Following the Act, Petrobangla engaged with Russian 
company Gazprom for drilling 10 gas production well in different 
fields cost BDT 1600 crores.87 The Act may pave the way of corruption 
bypassing tendering process88  and is considered as the violation of the 
Constitution as the unfettered power conferred by this Act is being 
used against public interest.89 There is also urging to revoke the Act, as 
it may lead inefficiency of power sector.90 

It is shown, that the policy, laws, regulation and institution of the 
petroleum sector is not sufficient to ensure the sustainable 
development of these resources. Enactment of special Act(s) is a matter 

                                                             
83 Section 10 (n 77). 
84 Speedy Supply of Power and Energy Act, 4 years extension, energy bangla, July 

21,2014.https://energybangla.com/speedy-supply-power-energy-act-4-years-
extension/ accessed 10 August 2020. 

85 ibid 
86 Bangladesh Cabinet approves 4-year extension of special law for energy, power projects, S 

&P global plats,27 Aug 2014,https://www.spglobal.com/platts/en/market-
insights/latest-news/natural-gas/082714-bangladesh-cabinet-approves-4-year-
extension-of-special-law-for-energy-power-projects accessed 10 August 2020. 

87 n 84 and n 86 
88 n 86 
89 Thrust on scrapping unConstitutional speedy energy supply law, The Business 

Standard, 10 July, 2020,  pmsnews.net/bangladesh/energy/thrust-scrapping-
unConstitutional-speedy-energy-supply-law-104563 accessed 10 August 2020. 
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of great concern for proper management of this valuable sector and 
effectiveness of other laws and regulation becomes volatile.  

3.6. Contractual Framework 

Due to the lack of experts and technical support as well as financial 
capability, to some extent the petroleum producing countries have to 
seek the assistance of the IOCs throughout the world.91 In this case, 
they entered into a contract with the petroleum producing companies 
whether it is national or international. There are mainly three types of 
agreements or contracts between the state and oil producing countries. 
These are the concession, production sharing contract and service 
contract. In addition to these three types of contracts another two types 
of agreement or contract also found which are derived from the main 
three categories that are the joint venture and hybrid system. 92 
Bangladesh now follows the production sharing contract to carry on its 
exploration and production.  

3.6.1 Production Sharing Contract (PSC) 

Production Sharing Contract is essentially a process to involve the 
national or international private organisation in the upstream activities 
of the petroleum resources.93 Indonesia is the pioneer of the production 
sharing contract in the world though it was introduced in 1966 in the 
agricultural sector to share the agricultural crops.94 The emergence of 
Doctrine of permanent sovereignty over natural resources introduced 
the modification of the traditional concession system and the 
production sharing contract or agreement appear as a new way to 
make agreement with the oil producing companies.95 In this contract, 

                                                             
91 Mailula (n 16) 74 
92 A Al Faruque, Petroleum Contract:Stability and Risk Management in Developing 

Countries (Bangladesh Institute of Law and International Affairs, Dhaka 2011) 8 
93 AWahid & N Rawshan, ‘Exploration Activities in Bangladesh Gas’ (2004) 1 BRAC 

University Journal 33-40 
94 Gustavson Associates, ‘Monitoring and Supervision Procedures for Exploration 

and Development Activities’ (Report) ,Hydrocarbon Unit, Energy and Mineral 
Resources Division, Government of the People’s Republic of Bangladesh, 6 May 
2011, 10 

95 Faruque (n 67) 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 184 
 

three elements, e.g. the cost recovery, profit oil or gas and tax, are very 
essential. As in a PSC, the produced petroleum is divided as a part of 
cost recovery and profit. After that the profit petroleum will be shared 
between the host government and the operating company. All the risk 
and the cost are borne by the operating companies and the cost is only 
recoverable after the production. In this case, the payment is made to 
the resources owner (host government) after the successful 
production.96 

At present PSC is the most familiar petroleum agreement among the 
developing countries but there is no any uniform model of it.97 PSC is 
popular throughout the world especially in developing countries 
because petroleum operation is highly risky and there are average 9 
out of 10 exploration is unsuccessful and the operating companies 
recover their cost only after a successful production with full control 
and management of the host country.98 

3.6.2 Models Production Sharing Contract (MPSC) of Bangladesh 

Bangladesh inherited the concession system from Pakistan after the 
independence in 1971.99 After the independence, the government of 
Bangladesh and Petrobangla negotiate with the IOCs for the 
exploration and production of the natural gas. In that case, Petrobangla 
enjoyed wide discretionary authority to negotiate without any specific 
guidelines. 100  The first MPSC of Bangladesh was adopted in 1988 
which framed contractual provisions and set guidelines for 
Petrobangla. Thereafter the MPSCs are revised in 1997, 2008, 2012 and 
lastly in 2019 separate MPSC have been formulated for onshore and 
offshore petroleum operation. 

                                                             
96 Production Sharing Agreements: Theory and Practical Applications, Kazakhstan 

International Business Magazine (2003) <www.investkz.com> accessed 10 
February 2017 

97 B Taverne An Introduction to the Regulation of the Petroleum Industry: Laws, Contracts 
and Conventions (Kluwer Law International, 1994) 63  

98 Kiluange Tiny, The JDZ Model PSC: A Legal Analysis,  JuriSTEP, August 2005 . 
99 Gustavson Associates (n 69)10 
100 The World Bank  (Performance Audit Report), People's Republic of Bangladesh 

Petroleum Exploration Promotion Project(CREDIT 1402-BD)30 June 1993. 
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In a production sharing contract of Bangladesh, there are three parties 
the Government, Petrobangla and the contractor. Paragraph 3 of the 
preamble of MPSC 2008 clearly states that all the power of the 
government will be exercised by Petrobangla and in all cases the 
interest of the People’s Republic of Bangladesh will be the ultimate 
goal. 101  The MPSC provides a very significant definition of the 
petroleum operation. ‘"Petroleum Operations" means the Exploration, 
the Appraisal, the Development, the Production and Abandonment 
related operations along with other activities including environmental 
considerations and Environmental Management Plan related to those 
operations carried out under this Contract. 102  Though the 
environmental consideration is one of the important ingredients of the 
petroleum operation but there was no specific provision in the MPS 
Cregarding this issue before 2012. Moreover, there is a relation 
between the accident in petroleum operation and the lack of 
sustainable practice. 103  Despite a number of blowouts during 
petroleum history of Bangladesh, no special provision is added in the 
revised MPSC to prevent accidents. 

4. Institutional Framework 

It is necessary for any country to develop an institutional framework 
for successful petroleum exploitation in a sustainable manner. 
Petrobangla is the primary institution serving the petroleum and 
mining activities in the country.  

4.1 Bangladesh Oil, Gas and Mineral Corporation (Petrobangla) 

Bangladesh Mineral, Oil and Natural Gas Corporation (BMOGC), was 
established in 1972 by the presidential order number 27. 104  The 
operational activities of the corporation were separated in the same 

                                                             
101 Model Product Shearing Contract 2008 3 
102 MPSC 2008 art 1.65 
103 ‘Piper Alpha Disaster: How 167 Oil Rig Workers Died’ The Guardian (London 

2013) <https://www.theguardian.com/business/2013/jul/04/piper-alpha-
disaster-167-oil-rig>  accessed 26 July 2017). 

104 Bangladesh Oil Gas and Mineral Corporation , BD Yellow Pages, Online Business 
Directory 
<http://bdyellowpages.net/description/BangladeshOilandGasMineralCorporati
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year by the presidential order number 120 and vested to new 
organization named as Bangladesh Mineral Development Corporation 
(BMEDC).105  Then it was reconstituted as Bangladesh Oil and Gas 
Corporation (BOGC) through the ordinance number 15 of 1974.106 In 
1985, the BMEDC and BOGC were merged into a single entity as 
Bangladesh Oil, Gas and Mineral Corporation (BOGMC). 107  The 
natural gas is under the heading of the energy and mineral resources 
division of MoPEMR which is vested on Bangladesh Oil, Gas and 
Mineral Corporation. The management and the development of natural 
gas are under this organization. Petrobangla conducts its activities with 
some affiliated companies of which three companies are responsible 
for exploration and production, one for transmission, six for 
distribution and one for CNG promotion.108 The upstream activities of 
natural gas in Bangladesh are conducted through three national 
companies under Petrobangla, these are Bangladesh Petroleum 
Exploration and Production Company Limited (BAPEX), Bangladesh 
Gas Fields Company Limited (BGFCL) and Sylhet Gas Fields Limited 
(SGFL).109  Among these three companies BAPEX is empowered for 
both the exploration and production and other two companies BGFCL 
and SGFL are responsible only for production.110 

At present maximum gas fields are operated by Petrobangla’s affiliated 
companies which are responsible for the development of natural gas 
and oil in Bangladesh. There is no separation of power as the 
commercial purpose also served by the same organisation that is 
Petrobangla which functions as a regulator. The fusion of regulatory 
and commercial function and their delegation to the same entity is one 
of the significant barriers to proper development of the petroleum 
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resources.111 The NOCs are partners as well as competitors to the IOCs 
when the NOCS are working with the IOCs.112 In case of Bangladesh, 
Petrobangla negotiates with the IOCs and the same time carry on their 
upstream and downstream activities through their affiliated companies 
sometimes in cooperation with the IOCs. Whereas in Norway, which is 
considered as a model country of petroleum exploitation in the world, 
ensures the separation of functions among the policy development, 
industry regulation and commercial operation. In this country, the 
administration of petroleum are imposed on three different bodies 
these are a National Oil Company that is engaged in commercial 
petroleum production, the responsibility of policy development lies on 
the Ministry of Petroleum and Energy and the Norwegian Petroleum 
Directorate is working as a regulatory body.113 On the contrary, the 
same body that is Petrobangla which is working as a regulatory 
organization and at the same time performs the exploration and 
production activities through some affiliated companies. As the 
authority to control the petroleum operation is gathered to a single 
hand Petrobangla, there is a high susceptibility of collusion which is 
noticed in most of the developing countries.114 Lack of accountability of 
Petrobangla, which is considered as one of the ingredient of 
sustainable development, leads some mismanagement in this 
organisation, such as collusion between the international oil company 
and the public official, corruption or bribery and lack of efficiency in 
different level.115 The state owned organisation is also present in many 
other developing countries like Vietnam the Petrovietnam (Vietnam oil 
and gas corporation) played the same role as Petrobangla of 
Bangladesh. 116  This system of self-regulatory institution may be 
beneficial in the early stages of petroleum development of a state but in 
a long run it is the demand of time to establish an independent 
upstream regulating organisation. The neighbouring country India 
established the Directorate General of Hydrocarbon as a technical arm 
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of the concerned ministry having oversight on all contract and national 
oil companies are completely separated from this controlling 
authority.117 

5. Conclusion and Suggestion 
Bangladesh is a country of great potentiality of natural gas, which is 
very significant for the sustainable development of the country. For the 
betterment of the country, the better management of this resource is 
dire need and it depends on the sound policy, legal and institutional 
framework. Therefore, a number of instruments have been adopted 
from time to time to foster the exploration and production of the 
petroleum resources as well as the natural gas in Bangladesh. However 
reviewing the existing policies, legal and institutional frameworks of 
Bangladesh it is revealed that the existing laws, policy and the 
institutional frameworks are not adequate to ensure the sustainable 
development of the petroleum resources. Policy is very significant 
instrument to accelerate the exploration and production activities. The 
policy identifies the goal of the Government and the methods and 
principles of achieving that goal lead to enactment of new 
legislation.118In the history of Bangladesh the only one independent 
policy in the petroleum sector is the Petroleum Policy 1993 thereafter it 
is updated as a part of the National Energy Policy in 2004.Initiatives 
should be taken to update the petroleum policy independently 
emphasizing its importance and consideringthe changing 
circumstances. 

A number of loopholes such as lack of provision of accountability and 
transparency of the authorised institution are found in the Bangladesh 
Petroleum Act 1974. No stipulation of the sustainable petroleum 
operation is inserted in this Act as the very concept was in a 
developing stage during the enactment of the Act, however, even 
today no such incorporation held through the amendment. Even after 
                                                             
117 Ramboll (n 38) 235. 
118 The Policy and Law Making Process  
 < https://www.etu.org.za/toolbox/docs/govern/policy.html> accessed 10 July 
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the adoption of The Petroleum Policy 1993, no amendment of this Act 
is taken place. With formulating new policy, the rule under this Act 
should be promulgated for explicit rights and duties of the 
Government, Petrobangla and the operating companies. 

The power and responsibility of Petrobangla, regulatory institution of 
upstream operation of petroleum sector in Bangladesh, should be 
decentralised. Norwegian petroleum model, where the policy making 
authority is vested on the concerned ministry, Norwegian Petroleum 
Directorate work as regulator and the national oil company work as an 
independent entity, may be followed to overcome this issue.  

The production sharing contract should be modified to conduct the 
operation in more environment friendly way to safeguard the 
environment within the ambit of policy and legislation. 

Finally, the State has to develop such policy and regulatory framework 
that makes it possible to integrate the petroleum operation in a 
balanced and sustainable manner along with its economic 
development. The effective sustainable upstream operation of 
petroleum that is natural gas depends on harmonisation of policies, 
laws and institutional framework.  After scrutinizing the legal, 
regulatory and institutional frameworks related to oil and natural gas 
it can be concluded that, there is a need of better and well organized 
legal and institutional framework for the country to receive sustainable 
benefit from these resources. Moreover, review of the existing laws and 
policies on a regular interval is essential to encourage investment in 
this sector. 
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A Critical Analysis of Parents’ Maintenance 
Act, 2013 in Bangladesh 

Mst. Rezwana Karim* 

Abstract 

The study aims to examine whether the regulatory provisions 
are sufficient to ensure the maintenance of elderly citizens, 
especially the parents in Bangladesh. Based on secondary 
sources of information, the study has revealed that the 
provisions of the law are not sufficient to guarantee the 
maintenance of parents and also to protect their property. The 
Parents' Maintenance Act (PMA), 2013 is very progressive and 
praiseworthy law, which addresses the emotional but very 
logical demand of elderly people. The Act has some 
limitations; for example, it is silent regarding the protection of 
the property of parents. Although there are provisions of 
punishment for failing parents' maintenance, minimal 
improvement is observed in the miserable condition of the 
parents. The study proposes the amendment by incorporating 
the provision of returning property from the descendants if 
they decline to or fail to take care of the elderly ascendants. 
The study has emphasized the creation of awareness amongst 
citizens through mass campaign and circulation of PMA. The 
study also suggests culturing religious and moral values 
among members of the young generation.  

Keywords: Elderly people, Parents' maintenance, Protection of 
parents’ property 

 
1. Introduction 

Childhood and old-age are two inevitable and natural stages of human 
life when a person becomes highly dependent on others. A good 
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relationship between parents and their children is essential for 
ensuring the safety and nurture of dependents. Thus, the relationship 
between parents and children draws particular attention to social and 
legal issues all over the world. Parents play an active role in supporting 
the whole family, especially the children.1 Looking after the elderly 
parents is considered a moral duty of their children. Living in joint 
families has been one of the oldest traditions of human civilization. 
However, nowadays, adult children want to live separately from their 
parents as they think that it helps them to enjoy their freedom.  

Consequently, the number of the nuclear family is increasing very 
rapidly and the bondage among family members is decreasing 
gradually. Even many children consider their parents as a burden 
whenever they lose their strengths to work and earn money. In many 
cases, when the children become independent, they do not find any 
interest to look after their parents. Sometimes the aged parents 
encounter mental and physical torture by their children for getting 
parents’ property transferred. A legal notice was issued on February 
20, 2020, to the government by Md. Mahmudul Hasan (Mamun), an 
advocate of the Supreme Court of Bangladesh for taking necessary 
steps for the protection of the property of old aged persons. The notice 
states that children force their old parents to transfer property to them 
as a gift or otherwise, such as fraudulent sale. The notice has also said 
that parents become helpless after transferring their property in such a 
way, and old homes become their ultimate residence.2 

Upon realizing the miserable conditions of elderly persons, the 
Government of Bangladesh has enacted the Parents' Maintenance Act 
(PMA), 2013. Section 2 of the Act3 states that maintenance of parents 
means providing them food, clothing, residence, health care, and 

                                                             
1 S. M. Ayoob, ‘Senior Citizens and their Roles in Family and Household,’ Journal of 

Politics and Law 13, no. 2 (2020): 32–43, available at http://www.ccsenet.org/journal/ 
index.php/jpl/article/view/0/42757, last accessed on July 20, 2020.  

2 Staff Correspondent of Banglanews24.com, ‘Legal Notice Seeking Steps to 
Protect Property of the Elderly,’ Banglanews24.com, February 19, 2020, available 
at https://www.banglanews24.com/law-court/news/bd/772464.details, last 
access on June 06, 2020.  

3 The Parents’ Maintenance Act, 2013. 
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accompany. The Act has made it obligatory for children to ensure the 
maintenance of their parents. The Parliament, with the enactment of 
the Act, has given utmost importance to provide care and protection to 
parents by vesting the responsibility to their children. Although the 
PMA, 2013 is a progressive law with many positive sides, it has some 
loopholes.4 The Act is silent regarding the protection of parents’ 
property against misuse by their children, grandchildren and others. 
According to the provisions of this Act, parents can enforce children to 
maintain them, but they cannot restrain their children from 
transferring their property forcefully or through emotional 
blackmailing. In some cases, children become reluctant to maintain 
their parents after such transfers of property. Therefore, there is a 
doubt regarding the effectiveness of this Act to ensure parents’ rights 
of maintenance. In this context, this study aims to explore the real 
scenario of implementation of parents’ rights under the PMA, 2013.  

This study is mainly based on the secondary data collected from 
diversified sources, such as books, journal articles, newspapers, and 
other online portals. Content analysis has been applied to extract 
relevant provisions concerning parents’ maintenance and protection of 
their property. From the national context, the PMA, 2013 has been the 
key document, which has been evaluated critically. Relevant provisions 
available in the Constitution of Bangladesh along with four case 
references related to the PMA, 2013 have also been studied. In search of 
existing cases and necessary insight, consultation was made with three 
academics, two judges, four advocates, and two officials of subordinate 
courts. Alongside, relevant international instruments, and the guidelines 
of major religions have been reviewed to get necessary insights.  

2. Concept of Rights of Senior Citizens 
As the human rights field has become more specialized, the United 
Nations has recognized the particular needs of under privileged, such 
as senior citizens, children, migrant workers, disables, and women. 
Referring to the human rights laws, it suggests that old aged persons 
                                                             
4 Nazia Wahab, ‘Maintenance to the Parents,’ The Daily Star, February 28, 2017, 

available at https://www.thedailystar.net/law-our-rights/maintenance-the-
parents-136830, last accessed on May 19, 2020. 
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should be dealt with special attention.5 Many elderly persons all over 
the world encounter different challenges such as, discriminations and 
abuses, which restrict their human rights and contribution to society.6 
As a human being, it is their right to be looked after by their children 
when they are in need. Many States all over the world that have 
ratified international instruments have made different statutes 
regarding the rights of old aged persons and regarding their 
maintenance as well because it covers all the rights of them. Only a few 
States have emphasized, for example; India, Singapore, Bangladesh, 
China and thirty States of USA the rights to parents concerning 
maintenance by their children. 7 

Maltreatment of senior citizens is an issue, where people frequently, do 
not like to discuss with others. According to the World Health 
Organization (WHO), abuses of elderly persons is ‘a single, or repeated 
act, or lack of appropriate action, occurring within any relationship 
where there is an expectation of trust which causes harm or distress to 
an older person.’8 Such abuse of elderly persons may occur in different 
ways, such as, physically, psychologically, and financially. It can also 
happen in the form of neglect and abandonment.9 Older abuse is 
prevalent nowadays, and it is not just a problem for underdeveloped 
and developing countries. Although efforts have been made to 
eradicate older abuse in many developed countries, such as the United 
Kingdom and the United States, elderly citizens are still treated 
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available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5677618/, last accessed 
on June 13, 2020.  

8  ‘Ageing and life-course,’ World Health Organization (WHO), available at https:// 
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poorly.10 Therefore, older abuse is not only a matter of concern in the 
underdeveloped or developed world; it is a concern of all societies that 
require a global response. 

Human rights cover political, economic, social, civil, and cultural rights 
belonging to all human being irrespective of their age, gender, and 
social status. The human rights related to senior citizens have been 
stated in different international declarations, conventions, and treaties 
such as the Universal Declaration of Human Rights (UDHR) 1948, 
International Covenant on Civil and Political Rights (ICCPR) 1966, and 
International Covenant on Economic, Social and Cultural Rights 
(ICESCR) 1966. These instruments have mentioned some indivisible 
and interdependent human rights related to elderly citizens. The rights 
are: (a) participation in decisions related to their well-being; (b) 
standard living facilities covering food, shelter, and clothing; (c) social 
security and assistant; (d) no discrimination in all aspects of life based 
on age or any other status; (e) treatment with dignity; (f) protection 
from any kind of physical and mental torture; and (f) full participation 
in political, economic, and socio-cultural activities.11 

3. The Rights of Senior Citizens in International Instruments 
Although many documents and treaties have incorporated the rights 
concerning the elderly, any comprehensive instrument is hardly found 
that thoroughly addresses all needs of elderly citizen.12 Some 
instruments, ranging from international covenants to regional 
regulations, have incorporated rights related to all persons, and thus 
they apply to elderly persons.13 Consequently, the specific rights of 
elderly citizens are often ignored. Thus, the prevailing international 
and regional legal framework is not enough to ensure the human rights 
                                                             
10 Ibid. 
11 Shashi Nath Mandal, ‘Protection of Rights of Old Age Person in India: A 

Challenging Facet of Human Rights,’ Global Journal of Human Social Science 11, no. 
5 (2011): 22–32, available at https://socialscienceresearch.org/index.php/ 
GJHSS/article/view/190, last accessed on April 01, 2020. 

12 Diego Rodriguez-Pinzon and Claudia Martin, ‘The International Human Rights Status of 
Elderly Persons,’ American University International Law Review18, no. 4 (2003): 915–1008, 
available at https://digitalcommons.wcl.american.edu/auilr/vol18/iss4/3/, last accessed 
on May 25, 2020. 

13 Ibid. 
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of elderly citizens.14 The governments of different States are obliged to 
follow the instructions of international instruments after adaptation. 
Some provisions of UDHR, ICESCR, and ICCPR create an obligation 
upon the States to incorporate the provisions of these instruments in 
their domestic laws. Under these instruments, there are some 
provisions applicable to protect the rights of old aged persons. Though 
these provisions directly do not indicate the protection of old aged 
persons, based on these provision States can make provisions to protect 
the rights of the elderly. 

UDHR protects the rights and freedoms of every citizen irrespective of 
sex, race, color, language, religion, political or other opinions, national 
or social origin, property, birth or other statuses.15 The declaration 
further states that every member of society has the right to social 
security and some other rights crucial for the person's dignity.16 This 
instrument has also made it mandatory for the State to insert the 
provision regarding the citizen's right to ensure such living facilities, 
which are considered sufficient for the health and well-being of a 
person and his family.17 The UDHR is considered the founding human 
rights instrument, has provided the first reference of rights concerning 
older people. Article 25(1) of UDHR states that – “everyone has the 
right to a standard of living adequate for the health and well-being of 
himself and of his family including food, clothing, housing and 
medical care and necessary social services, and the right to security in 
the event of unemployment, sickness, disability, widowhood, old age 
or other lack of livelihood in circumstances beyond his control.” Next 
to UDHR, another most relevant international instrument regarding 
elderly citizens’ rights is the ICESCR, 1966. Articles 3, 6, 8, 9, 10, 11, and 
12 of this Covenant provide the rights for old age persons. The 
Committee on Economic, Social and Cultural Rights (CESCR) is the 
regulatory body formed under ICESCR. The general comment 6 of the 
CESCR (1995) is the most comprehensive analysis of the rights 
                                                             
14 Thomas Hammarberg, ‘Aged People are too often Ignored and Denied their Full 

Human Rights,’ Commissioner for Human Rights (2008), available at 
https://www.coe.int/en/web/commissioner/-/aged-people-are-too-often 
ignored-and-denied-their-full-human-rights, last accessed on May 05, 2020. 

15 Article 2, Universal Declaration of Human Rights, 1948. 
16 Ibid, Article 22. 
17 Ibid, Article 25. 
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concerning senior citizens. The comment has expanded the scope of the 
ICESCR by providing various mechanisms required for protecting 
elderly citizens’ rights all over the world. The Articles of ICCPR also 
provide some essential provisions concerning the rights of senior 
citizens.18 More specifically, Article 26 of the ICCPR promulgates the 
rights of equal protection and social security to all.  

Like UDHR, Articles 2, 7, 9, 11, and 12 of the ICESCR (1966) and 
Articles 2, 7, 10, and 17 of ICCPR (1966) has delivered some provisions 
that make an obligation to the State for incorporating the provision for 
elderly protection though it is not stated directly. Although UDHR, 
ICCPR, and ICESCR are considered prominent human rights 
instruments, none of these explicitly prohibits discrimination on the 
ground of age. The rights contained in the ICCPR and ICESCR apply to 
all people irrespective of their status. To some extent, the provisions of 
these two covenants are similar to the concept of Article 2 of the 
UDHR. Among the nine subsequent international human rights 
treaties, only one is related to the prohibition of discrimination on the 
ground of age and two are related to dealing with the elderly citizens. 
The Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW) of 1979 in its Article 11 provides for the 
equal rights of women to social security and, thus implicitly covers the 
older women. Whereas, Articles 25 and 28 of the Convention on the 
Rights of Persons with Disabilities (CRPD) of 2008 have incorporated 
the provisions of services for preventing and minimizing further 
disabilities of older people. The conventions have also emphasized 
access to retirement benefit programs. Articles 13(1) and 16(2) of the 
CRPD require age-sensitive measures for disabled persons and express 
the rights of access to justice and protection from abuse. Some other 
Articles of this instrument that may benefit elderly persons are 9, 19, 
20, and 26 related to accessibility, independent living, personal 
movement, and habitation respectively.19 The rights protected in the 
above mentioned instruments are also applicable to a migrant old-aged 

                                                             
18 Supra note 12. 
19 Supra note 5. 
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person or any old member of a migrant’s family.20 Beyond these 
international instruments, some regional instruments are also available 
for the protection of elderly persons. For example, the Charter of 
Fundament Rights of the European Union 2000, and the Inter-
American human rights 1948 system have also incorporated some 
provisions concerning the rights of elderly persons covering the 
economic, social, and cultural rights. Along with these rights, the 
African Charter on Human and Peoples’ Rights 1986 intend to protect 
civil and political rights of elderly persons. 

4. Parents’ Maintenance in Religious Scriptures 
A significant number of total people all over the world, to some extent, 
are followers of four major religions, such as Islam, Hinduism, 
Christianity, and Buddhism. Therefore, the guidelines in the scriptures 
of these major religions are essential to evaluate the framework for 
maintenance of the parents and the elderly persons as well.  

In Islam, parents are held in the position of esteem dignity, which is 
evident from various sources. The guidelines mentioned in Quran and 
Hadith instruct the followers to comply the rights of parents with 
kindness and equity. In the Quran, Allah has ordered people to 
worship him (Allah) and to be good to their parents; if you get one of 
them (parents) or both at their old age, never say to them ‘fie’ or utter 
any word that indicates your boredom of them, nor scold them, but 
speak to them with respect.21 Parents have been given the rights of 
maintenance in different verses.22The verses imply that good behavior 
with and caring of parents, especially when they reach to their old ages 
are most praiseworthy to Allah. Performing proper duties to parents 
are the highest decree next to the faith and duties to Allah. Prophet 
Muhammad (SAW), in several hadith, has emphasized children's duty 

                                                             
20  Maggie Murphy, ‘International Human Rights Law and Older People: Gaps, 

Fragments and Loopholes,’ OHCHR Open-ended Working Group on Ageing (2012), 
available at http://health-rights.org/index.php/cop/item/international-human-
rights-law-and-older-people-gaps-fragments-and-loopholes, last accessed on 
August 02, 2020. 

21 Al-Quran, 17:23. 
22 Al-Quran, 17:24; 2:215; 17:26. 
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concerning care and proper respect to their parents.23A hadith implies 
that serving parents and mind-blowing or satisfying them as the way 
to enter into paradise.24Beside the injunctions in the Quran and hadith, 
scholars have unanimously expressed their opinion that the children 
must provide maintenance to their insolvent parents.25They also 
agreed that the maintenance should come from the property owned by 
their children.26 

According to Hindu Law, children are liable to maintain their aged and 
incapable parents whether or not they inherit any property from them. 
However, providing maintenance is only obligatory if his parents are 
unable to maintain themselves from their property.27 In Bible, there are 
guidelines relating to the care of those in need, especially the parents 
and elderly citizens. In Timothy, particular emphasis has been given on 
the caring of widows and it is considered very pleasing to God.28 
Scriptures of Buddhist are very expressive in the caring of parents by 
their children and grandchildren. In 'Sutta-Nipata', “Through being 
well-to-do, not to support father and mother who are old and past their 
youth – this is a cause of one's downfall.” The scripture also states that 
a wise man should support his parents as his duty.29 In 'Itivuttaka', 
another scripture of Buddhists has highly praised those who respect 
their parents. Living with parents is also considered living with the 
Lord.30 

                                                             
23 Abu Abdullah Muhammad Ibn Ismail, Sahih Al-Bukhari, Vol 3 (Dhaka: Tawhid 

Publication, 2013), hadith 2620; Abu Abdullah Muhammad  IbnYajid, Sunan Ibn 
Majah,  Vol 2 (Dhaka: Islamic Foundation, 2006), hadith 2292. 

24 Abu Isa Muhammad Ibn Isa, Jami’ at-Tirmidhi,  Vol 6 (Dhaka: Islamic Foundation, 
2015), Hadith 3545. 

25 Abd al-Karim Zaydan, ‘Al-Mufashshal Fi Ahkam Al-Mar’ahWa Al-Bayt Al-
Muslim Fi Al-Syari’ah Al-Islamiyah,’ Bayrut: Mu’assasahar-Risalah (1997). 

26 Ibid. 
27 Mohammad Ataul Karim, Hindu Law in Bangladesh: Intersecting Religion, Tradition 

and Law (Dhaka: Oriental Law Publishing, 2020): 93–94. 
28 1 Timothy, 5: 3–4, available at https://biblia.com/bible/esv/1-timothy/5/3-4, last 

accessed on June 16, 2020. 
29 Ron Epstein, ‘Buddhism and Respect for Parents,’ available at 

http://online.sfsu.edu/rone/Buddhism/ BuddhismParents/BuddhismParents, 
last accessed on March 20, 2020. 

30 Ibid. 
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5. Maintenance of Parents in Bangladesh 
Although social security rights have been enshrined in the UDHR, 
most of the people in the world do not get benefit from any form of 
social security.31 Mostly, older persons are vulnerable in every society. 
In Bangladesh, similar to many other countries, elderly persons – 
crossing the age of 60 years – are growing faster. There are many pieces 
of evidence that the family members are neglecting these elderly 
persons in many ways; even they are not treated with basic human 
courtesy. Moreover, the tradition of the joint family is becoming 
weaker day by day that causes many older people to live apart from 
their children. Although there are provisions concerning the social 
security rights of elderly persons, most of the older people do not enjoy 
such rights in their practical life.32 According to Article 15(d) of the 
Constitution, social security right is one of the fundamental principles 
of State policy. Articles 26 – 47A consider social security rights as 
fundamental rights. To comply with the directions of the Constitution, 
and other international instruments concerning the maintenance of 
elderly persons by their children, the government of Bangladesh has 
enacted a law entitled 'Pita Matar Voron Poshon Ain, 2013', which is 
popularly known as the Parents' Maintenance Act (PMA), 2013.  

Before the enactment of the PMA there was no specific law in 
Bangladesh that could bring children into the court of law for not 
providing the maintenance of their parents. Parents could sue for 
maintenance only under section 5(d) of the Family Courts Ordinance, 
1985. However, law suits by parents for getting maintenance under the 
Ordinance were hardly found because the provisions were not 
specific.33 In the case of Jamila Khatun v. Rostom Ali,34it was held that 

                                                             
31 M. S. Carmona, Report of the Independent Expert on the Question of Human 

Rights and Extreme Poverty (2010), available at https://www.ohchr.org/EN/ 
NewsEvents/Pages/OlderPersons.aspx, last accessed on July 15, 2020. 

32 Md Raziur Rahman, ‘Caring for Parents,’ The Independent, May 18, 2017, available 
at http://www.theindependentbd.com/arcprint/details/94987/2017-05-18, last 
accessed on July 26, 2020. 

33 Arif Ahmed, ‘Revisiting the Maintenance of Parents Act, 2013,’ The Daily Observer, 
October 12, 2017, available at https://www.observerbd.com/ 
details.php?id=99686Count, last accessed on July 26, 2020. 
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under Mohammedan Law, children in any circumstances are bound to 
maintain their poor parents, although the latter may be able to earn 
something for themselves. These poor parents may also file a suit in the 
family court for maintenance from their opulent children under the 
Ordinance of 1985. The PMA intends to ensure social security of 
elderly citizens and has made it compulsory for the children to take 
good care of their parents. The Act directs children to take care of their 
parents and provide them with food and shelter. Although the PMA is 
a precise Act with only nine sections, it is very contemporary and 
progressive law in Bangladesh outlining legal provisions for parents' 
maintenance.  

5.1 Parents’ Rights under the Parents’ Maintenance Act, 2013 

Protection of elderly rights is one of the critical social issues nowadays. 
Many international and regional instruments have provisions 
regarding this issue and Bangladesh has ratified many of them. The 
Government of Bangladesh has enacted Parents' Maintenance Act for 
the protection of elderly rights by ensuring their maintenance through 
their children. Under this Act, if any child fails to provide proper 
maintenance of parents or forces them to live in an old home or any 
other place away from the child without sufficient reason, the parents 
can sue against that child before the court.35 

According to section 9(1) of the Muslim Family Laws Ordinance, 1961, 
the term 'maintenance' indicates a legal remedy of payment to the wife, 
which means an amount for food, clothing, and residence. On the other 
hand, according to the PMA ‘maintenance’ includes food, clothing, 
health care, accommodation and company given by the child 
concerned. The positive aspect of the latter definition is that it includes 
psychological support or company of the children within the concept 
of maintenance.  

Section 3 of the PMA has mentioned the responsible person(s) for the 
maintenance of parents. According to this section, every child of a 
family will ensure the maintenance of parents. If any parent has more 
than one child, the children will decide the issues relating to the 
                                                                                                                                                                
34 48 DLR (AD) (1996) 110 
35 Section 5, the Parents’ Maintenance Act, 2013. 
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maintenance of parents by discussion among them. According to the 
Act, every child will have to live with his parents and will not be 
allowed to pressurize them (parents) to live separately in an old home 
or any other place without their consent. 

Moreover, children must take proper care of their parents regularly 
and provide the necessary medical facilities. If the parents live 
separately, their children are required to maintain communication with 
them within their capability. Section 4 of the PMA also states that in 
the absence of parents, every child has the responsibility to maintain 
their grandparents. This type of maintenance will also be considered as 
parents’ maintenance under this Act. The court shall punish anyone 
failing to comply with the provisions mentioned above. 

Regarding the monetary amount of maintenance, if the parents do not 
live with their children, every child will have to afford a logical 
amount as maintenance from their income.36 Therefore, if any child 
violates this provision, he shall be punished with fine not exceeding 
taka 1,00,000 and in default of fine with imprisonment not exceeding 
three months. If anyone instigates any child for not giving maintenance 
to parents, he will also be liable and will be given the same 
punishment.37 

Section 6 of the PMA states that offence of any kind under this Act 
shall be cognizable, bailable and compoundable, which shall be tried 
by a first-class judicial magistrate or a metropolitan magistrate. 
However, under this Act, a court is not allowed to accept any 
complaint of parents unless it is written by them.38 This Act also 
provides a provision for an alternative solution of the offence outside 
the court. It is a praiseworthy side of this Act, where the court sends 
the complaint of parents as well as the accused children to the 
chairman or member or mayor or councilor of the concerned local 
government institution. However, in the case of any such solution, 
both the sides shall be given the chance of hearing. Section 8 of the Act 
states that any decision given in such meeting shall be deemed a 
judgment declared by the competent court. 
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5.2 Judicial Decisions (unreported) under the Parents' Maintenance 
Act, 2013 

Although there are many violations of the Parents’ Maintenance Act, 
there is a dearth of cases in this regard. The current study has found 
four relevant cases under court proceedings, which are summarized 
below: 

In 2013, a complaint was filed in the 1st Class Judicial Magistrate Court, 
Chandpur by a father named Md. Liakot Ali against his son Md. Yeasin 
Rana for not providing him due maintenance.39 A few days later, Md. 
Yeasin Rana sought forgiveness to the court and promised to provide 
proper maintenance, and the case was compromised. The court 
instructed Md. Yeasin Rana to pay taka 5,000 per month to his parents.40 

In the case of Aleya Begum v. Lance Nayek Abdul Kalam Azad (2014), Mrs 
Aleya, who was a widow, filed the case against her eldest son and 
daughter-in-law. She alleged that her son did not give her any 
maintenance for the last 16 years; even he did not maintain any 
communication with her. Aleya Begum also complained that when 
she asked for regular maintenance, her son and daughter-in-law 
misbehaved with her. The court after hearing the witnesses was 
convinced, and her eldest son and daughter-in-law were held 
responsible for non-payment of maintenance. The complaint brought 
against the offenders under section 5(1) and 5(2) (a) of the PMA was 
proved beyond any reasonable doubt. On January 14, 2015, the court 
pronounced its judgment and punished the offenders. The court 
ordered the son of the complainant to pay a fine of taka 80,000 and 
the daughter in law to pay a fine of taka 70,000; instead of which they 
will have to undergo three months and two months simple 
imprisonment respectively. The court added that taka 20,000 (10,000 
from son and 10,000 from daughter in law) of the fined amount shall 
be deposited in the government exchequer and the rest amount will 
be given to the parents.  

                                                             
39 Liakot Ali v. Yeasin Rana (2013), 1st Class Judicial Magistrate Court, Chandpur, 

Bangladesh. 
40 Rokeya Rahman, ‘Maintenance of Parents: Everyone Needs to Know the Law,’ Daily 
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Another case was filed on January 1, 2017, before the Chief Judicial 
Magistrate Court, Rajshahi under section 5(1) and 5(2) of the PMA. In 
the case of Abdul Mojid v. Md. Masud Rana and Md. Abu Bakkar (2017),41 
Abdul Mojid filed the case against his two sons Md. Masud Rana and 
Md. Abu Bakkar. Mr. Abdul Mojid alleged that his two sons used to 
misbehave with their parents after extracting all the property by gift. 
The complainant stated that the children induced him and forced him 
to give the property. After getting all the property transferred to them, 
the children started to torture, and they did not give any maintenance 
or any kind of service relating to their parent's health. When Mr Mojid 
asked about the maintenance, the sons and their wives used slang 
language, and finally, they threw them away from the house on 
August 20, 2016. The court primarily tried to resolve the case through 
Alternative Dispute Resolution (ADR) but failed. The judgment was 
delivered after all the required procedures. The court fined taka 20,000 
to one son and taka 30,000 to another son and in default of payment of 
fine, imprisonment for three months to each of the sons. 

Most recently, a case has been filed at Charghat Upazila in Rajshahi 
district under the PMA. It is the first case under the Upazila. Srimoti 
Saraswati Pramanik files this case against her only son Sri Sukesh 
Kumar Pramanik and daughter in law Srimoti Beauty Pramanik. The 
petitioner has demanded that her husband died leaving 24 bighas of 
land, but her son and daughter in law do not give anything from that 
property. For this reason, Srimoti Saraswati Pramanik filed a case in 
the court of Joint District, Rajshahi for her share in her husband's 
property. Although the court gave verdict in favor of the 
complainant, the convicted did not give any maintenance. When she 
asked for her maintenance, her son and daughter in law tortured her 
brutally and threw her away from home. Then she again filed a case 
in the Charghat Thana under the Parents’ Maintenance Act, 2013. As 
the case is pending, any verdict has not been found.42 
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42 Abul Kalam Azad, ‘Mother's Case against her Only Son for Not Paying 
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5.3 Deficiencies of the Parents’ Maintenance Act, 2013 

Though the PMA is treated as the landmark law to ensure the sacred 
duty by the children to maintain their parents, it has some pitfalls.  

First, section 2 of this Act covers only the biological parents and 
children; thus, this Act is silent in case of the provision regarding foster 
parents, step-parents and step and adoptive children. Again, this Act 
defines children in the language of ‘capable children,’ so incapable 
children are not under the purview of this Act, and there is no 
provision in case of incapable children.43 

Second, this Act is also silent regarding the financial incapacity of 
parents to institute a case. If the parents or the father or the mother are 
not financially capable of running a case, what will happen? Where 
will they get help from? There is no provision in this Act addressing 
such questions.  

Third, sometimes the settlement of cases requires a long time when the 
conditions of parents become more miserable. At this stage of life, they 
badly need maintenance for their survival. However, the Act has no 
provision of interim maintenance if the case remains pending for a more 
extended period. Moreover, there is no scope of speedy trial of the 
offences under this Act.    

Fourth, section 3(3) and (4) of this Act provides that the children are 
bound to live with their parents, and they cannot force the parents to 
live separately. Again section 3(6) and (7) says that if the children live 
separately, they have to give proper maintenance to their parents and 
they have to visit them regularly. It seems that these two provisions 
are contradictory, which requires clarification.  

Fifth, section 3 of the Act stipulates that a child is bound to provide a 
reasonable monetary amount of maintenance to his/her parents when 
the parents do not live with the child. However, ambiguity remains in 
the law regarding the determination of a sufficient amount of 
maintenance.  
                                                             
43 Md. Abdur Rahim Mia, Settlement of Family Dispute: Problems and Solution, 
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Sixth, in most of the cases, when the children seek forgiveness and 
promise to provide maintenance, the parents withdraw the case. 
However, this Act does not provide any provision to monitor whether 
the parents are given maintenance regularly.  

Seventh, section 9 of this Act empowers the government to frame rules 
and thus to achieve the objective of this Act. Although a draft rule has 
been framed after six years of Act, there is uncertainty about its approval.  

Eighth, it is evident44 that sometimes negligence of parents’ maintenance 
and inhuman behavior towards parents by their children starts after 
getting the parents' property transferred. However, this Act does not 
contain any provision regarding the protection of parents’ property. 

6. Conclusion 
Old age is a very sensitive stage of human life that requires proper 
caring and good behavior from all. However, inadequate medication, 
misbehavior from the family members, unhygienic living condition, 
loneliness, and insufficient recreational facilities are prevalent in the 
life of the elderly people in Bangladesh. The country has ratified most 
of the international instruments related to the protection of the elderly. 
Again, it has enacted the statue to protect the rights of parents. There 
are also provisions of punishment in the law for improper caring of 
parents and misbehavior with them. Thus, the government of 
Bangladesh is under double obligation to ensure parents’ rights 
regarding maintenance.  

However, a very negligible improvement has been observed regarding 
parents’ maintenance. Thus, the Act requires further improvement, 
side by side, other supplementary initiatives should be undertaken 
from the part of the major stakeholders, such as government, judiciary, 
human rights organization, and civil society. The Act could be 
amended by incorporating the provision of returning property from 
the descendants if they decline to or fail to take care of the elderly 
parents or ascendants.  
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All the scriptures of major religions have given emphasis on the care of 
parents and well behavior with them. Thus, religious education of 
children can certainly help ensure the maintenance of elderly parents 
and the protection of their property. Side by side, initiatives should be 
taken to uplift the ethical and moral values of the new generations, 
especially the children. It will make the descendants and other family 
members morally obliged to extend their support towards the parents 
so that they can lead a respectful life with care during their old ages.    

For the proper implementation of even a well-formulated law requires 
creation of awareness amongst citizens through mass campaign and 
circulation. However, it is observed that many elderly parents are not 
conscious of the existence of such a law, and consequently, the legal 
remedies of misbehavior with them and the decline of maintenance. 
On the other hand, some parents are well aware of the law but do not 
want to file cases against their children due to emotional attachment 
and fear of loss of social status. Moreover, in order to fulfill the 
aspiration of a welfare state, the government should extend the social 
safety net for all people including the elderly. Further, early 
enforcement of the draft rule of this Act might help the improvement 
of the current condition of parents’ maintenance. 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 207 
 

The Prevention and Suppression of Human Trafficking 
Act, 2012: A Critical Analysis 

 
Uzma Shukrana 

Nasmin Jabin Noor 
 

Abstract 

Human trafficking is a serious problem for an economically 
under-developed and densely populated country like 
Bangladesh. A sizeable portion of economically vulnerable 
people can easily be allured by the traffickers. In order to curb 
this heinous offence, the Parliament of Bangladesh has enacted 
the Prevention and Suppression of Human Trafficking Act, 
2012 (PSHT Act). This article critically analyses the relevant 
provisions of the Act and assesses to what extent the law may 
help to curb this serious crime, and also make some 
recommendations for further strengthening it. 

Keywords: Human trafficking, Labour trafficking, PSHT Act 
2012, Exploitation, Oppression 

1. Introduction 
The Prevention and Suppression of Human Trafficking Act, 2012 
(hereinafter referred to as PSHT Act 2012) came into force from 20 
February 2012.The Act has provisions to make rules and pursuant to 
that the Government has passed the Prevention and Suppression of 
Human Trafficking Rule, 2017. The PSHT Act 2012 is a welcome 
development in that it is the first law in Bangladesh, incorporating a 
specific law of trafficking. Previously trafficking was incorporated in 
various criminal laws such as Nari O Shishu Nirjaton Domon Ain 2000 
and Penal Code 1860. These laws only addressed the trafficking of 
women and children for sexual purpose. But the PSHT Act 2012, for 
the first time considered trafficking of male labours as overseas 
migrant workers. The inclusion marked the path to ensure justice for 
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the trafficking of males. This Act also introduced witness protection, 
compensation, repatriation and rehabilitation of victims for the first 
time.The PSHT Act, is arguably ‘a paradigm shifts in the sense that it 
views the victims of trafficking not as violators of law but as victims 
and has provided compensatory and rehabilitating measures for 
them.’1 Therefore, this law is an improvement as previously victims 
did not get legal protection regarding these aspects.2 

According to the Preamble of the Act, the main objective of the 
enactment is the prevention of all forms of trafficking including 
organized transnational trafficking, to ensure justice and protection of 
the victims in consonance with constitutional rights, and international 
treaties which Bangladesh has ratified. This paper will discuss the 
substantive and procedural aspects of trafficking law, and will aim in 
pointing out some missing points of trafficking with a view to combat 
trafficking stringently. Obviously, trafficking of human beings may be 
influenced by extra-legal push factors from Bangladesh and pull 
factors from the destination countries,3 but they will be beyond the 
scope of this paper. An important aspect of human trafficking in 
Bangladesh is the recruitment of people for working overseas for 
labour exploitation, but such a sectoral aspect is also beyond the scope 
of this paper.4 

2. Analysis of the Substantive Provisions of PSHT Act 
The Act repeals the trafficking provisions i.e., section 5 and 6 of Nari O 
ShishuNirjatonDomon Ain 2000, as this Act has been given overriding 
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effect on all the other trafficking laws.5 The provisions of the Penal 
Code 1860, Code of Criminal Procedure Act 1898, and the Evidence Act 
1872 are followed regarding evidence, reporting, investigation, trial, 
and prosecution under this Act. 6  This Act has been given 
extraterritorial effect i.e. offences taking partly beyond the territorial 
limits of Bangladesh would also come under the purview of the Act 
and this is an integral part for combating trafficking offences.7 On 12 
September 2019, Bangladesh acceded to the Protocol to Prevent, 
Suppress and Punish Trafficking, In Persons, Especially Women and 
Children, 2000 (hereinafter referred to as the Protocol of 2000).8 This 
accession should place Bangladesh in a better position to engage in 
seeking cooperation from other signatory States of the Protocol. As 
already pointed out, this Act not only deals with offence perpetrated 
against women and children but also considers men as trafficked 
victims which is also crucial in dealing with trafficking, as the number 
of male victims is not meagre. These various substantive provisions are 
analysed below: 

2.1 Definition of Trafficking 
This Act has provided a broad definition of trafficking under Section 
3(1) of the Act. According to this section, human trafficking includes 
the following acts: 

- selling or buying 
- recruiting or receiving  
- deporting or transferring 
- sending or confining or harbouring 

if any of these acts are done within of beyond the territory of 
Bangladesh against any person for the purpose of exploiting him/her 
sexually or oppressing him/her sexually or for labour exploitation or 
any other form of exploitation or oppression by means of threat; or 
force; or deception; or abuse of any vulnerability of the victim; or by 

                                                             
5 Sec 47(1) of the Prevention and Suppression of Human Trafficking Act, 2012 (Act 
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6 Ibid. Sec 4. 
7 Ibid. Sec 3 
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giving or receiving money or benefits to the person having control over 
the victim, the perpetrator will be convicted for the crime of human 
trafficking under this Act.9 

Therefore, the Act defines human trafficking in a way which has three 
constituent elements: the acts, the means, and the purpose of the act 
and generally, to amount to trafficking, all of these three elements have 
to be present. However, when the victim is a child (under the age of 18 
years), it would be immaterial whether or not any of the above three 
means have been used by perpetrator or not.10 This definition is much 
more all-encompassing than the corresponding definition provided in 
the Suppression of Immoral Traffic Act, 1933 or Nari O 
ShishuNirjatonDomon Ain 2000. The punishments for the offence of 
trafficking as described under section 3 of the Act have been more 
stringent too. The maximum punishment for committing trafficking is 
life imprisonment and minimum 5 years rigorous imprisonment. The 
offender will also be fined for at least fifty thousand taka. 11 
Considering the economic motive of the crime of human trafficking, 
the insertion of a mandatory minimum pecuniary penalty is very apt. 
An important part of the definition is recruitment but the definition is 
missing in the section. Presumably, the definition of recruitment as 
used in Overseas Employment and Migrants Act, 2013 may explain the 
term: 

Recruitment means the hiring of workers for overseas employment by 
any overseas or Bangladeshi employer directly or through concerned 
authorities or a recruitment agent by means of a contract entered into 
orally or in writing, or enlistment of workers subsequent to publishing 
or circulating an advertisement for recruitment of workers, or 
exchanging letters or in any other way. 

In recent times, trafficking through recruitment has extensively 
increased. Peoples desire to have a better life and employment in 
abroad facilitating traffickers to execute their crimes successfully.12 
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2.2 Penalty for Organized Offence of Trafficking 

This Act provides for joint liability for organised trafficking. This is in 
keeping with the realities of the offence of trafficking which is in 
essence, an organised crime. The punishment for any person acting in 
furtherance of common intention for any material or financial benefit 
regarding organized trafficking shall be punished with death penalty 
or life imprisonment or minimum 7 years rigorous imprisonment and 
also shall be punished with a fine of five hundred thousand taka.13 The 
penalty for instigating, conspiring, or attempting the offence of 
trafficking, and also allowing any person’s property to be used for 
trafficking have also been penalised under this Act. Such offence will 
be punished with a minimum 3 years or a maximum of 7 years of 
rigorous imprisonment. In addition to it, a fine of a minimum of 
twenty thousand taka will be imposed.14 

2.3 Trafficking for Forced Labour 

A noticeable feature of the Act is that it has incorporated all forms of 
trafficking including forced or bonded labour which was missing in the 
earlier laws on this subject. The punishment for committing offence of 
forced or bonded or forced service by force, threat, or any means of 
pressure is punishable with minimum 5 years of rigorous 
imprisonment and 12 years of maximum rigorous imprisonment, and 
with a fine of minimum 50 thousand taka. 15  The insertion of this 
provision is also in keeping with the constitutional prohibition of 
forced labour as enshrined in Article 34 of the Constitution of the 
People’s Republic of Bangladesh. More importantly, since many 
Bangladeshis are allured into trafficking forced labour16 into Middle 
Eastern countries and other countries by various unscrupulous 
recruiters, inclusion of this provision was very much required. Large 
number of women and children are trafficked outside Bangladesh and 
recruited for providing illicit services in different countries.17 However, 
these recruitments may not always be linked to sexual exploitation, 
and hence, they could be embraced by this provision in section 8.  
                                                             
13 Supra, 5 Sec 7  
14 Ibid. Sec 8  
15 Ibid. Sec 9  
16 Supra, 2 p 59 
17 Ibid.  
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2.4 Other Related Offences 

Whoever commits kidnapping, stealing, or confining for the purpose of 
trafficking as described in Sec 3 of the Act shall be punished with 
minimum 5 years and maximum 10 years rigorous imprisonment and 
also be penalised with minimum fine of 20 thousand taka. 18  The 
offence also includes a penalty for stealing new-born baby from 
hospital, nursing home, or maternity or the custody of parents. Such 
punishment is minimum rigorous imprisonment of 5 years and 
maximum punishment is life imprisonment. The Act has made 
provision of penalty for allowing building or any part of the premises 
for the purpose of managing a brothel. The lessee, tenant, occupier, 
manager, keeper, owner, lesser, and even anyone who assists in 
keeping or managing such brothel is liable to be punished with 
rigorous imprisonment of minimum 3 years and maximum 5 years, 
and there is also a provision to be fined with minimum 20 thousand 
taka.19 The Act also provides punishment for soliciting for the purposes 
of prostitution is liable to be punished with imprisonment of 3 years or 
with fine of minimum 20 thousand taka or with both.20 Prostitution 
and trafficking are closely linked as many trafficked victims are often 
compelled to enter in sex trade.21 Punishments provided in these above 
stated provisions can, if effectively applied, reduce forceful inclusion of 
victims in brothels and sex-trade.  One of the main obstructions of trial 
of trafficking is the lack of protection of witnesses. This Act has enacted 
punishment for giving threat to the victims or witnesses soliciting for 
the purposes of prostitution under this Act. The penalty for such 
offence is minimum 3 years and maximum 7 years of imprisonment 
and fine of minimum 20 thousands taka.22 

3. Analysis of Procedural Legal Framework under PSHT Act 
2012 

In many ways, the PSHT Act is a self-contained law. Besides the 
substantive provisions, the PSHT Act contains details of the procedural 
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aspects for combating the offence of trafficking. This Act has, in 
particular, laid down the procedure of filing a complaint, and also the 
appointment and removal of judges. In addition to it, the Act has laid 
down the investigation procedure of the complaint by the police officer 
and the powers of the tribunal at length. 

3.1 Anti-Human Trafficking Offence Tribunal and Its Powers 

The Government is vested with the responsibility of establishing a 
tribunal in each district and such tribunal shall be presided by a judge 
not having below the rank of the Sessions Judge or Additional Sessions 
Judge. 23  The Government may assign the Nari O 
ShishuNirjatonDomontribunal in each district as the Anti Human 
Trafficking Offence Tribunal until the establishment of the said human 
trafficking tribunal. The tribunal shall have territorial jurisdiction from 
where the victim has been rescued or where the victim has resided.24 In 
case the offence was committed outside Bangladesh by a Bangladeshi 
citizen, or a company or a person who is habitually resident in 
Bangladesh, the tribunal under whose jurisdiction the accused resided 
or in case of a company, where registered office of the company was 
located; would possess the jurisdiction. 25 However, media reports 
indicate as of 2019, no dedicated Anti Human Trafficking Offence 
Tribunal was set up until April 2019.26 

The tribunal shall have the power of the Court of Sessions, and may 
issue protective order or may ask for submitting any document. The 
tribunal shall have the power to accept any evidence including 
statements by an electronic device and can exempt the witness to 
depose before the tribunal.27 The tribunal may, upon application or sue 
moto send the victim to a protective home or social welfare department 

                                                             
23 Ibid. Sec 21(1) 
24 Ibid. Sec 21(4) 
25 Ibid. Sec 21(5)  
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accessed 16 0ctober 2019. 
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for ensuring the custody of the witness.28 The tribunal can grant bail 
considering the gravity of the offences, the trauma and security of the 
witnesses, and previous record of criminality of the accused. 29  The 
whole trial shall be concluded within 180 working days. If the trial is 
not concluded within the time frame, then the tribunal has to send 
report to the High Court Division of Supreme Court.30 However, since 
often the courts of Bangladesh takes this kind of legislative as directory 
rather than mandatory, it remains to be seen to what extent, the 
tribunals follow this provision of the law. And to avoid any confusion 
or giving the accused any benefit of doubt, the law has clearly spelt out 
that any failure to conclude the trial within the time-limit would not 
nullify the trial. 

Another important feature of the tribunal is that the tribunal can also 
direct for trial in camera.31 This can save victims from the negative 
public scrutiny which may be associated with the trial of human 
trafficking and protect the privacy and prevent her/his stigmatisation. 
In addition to these powers, the tribunal can confiscate property of the 
convict which have been acquired through commission of the offence 
and can deposit it in the anti-human trafficking fund. The tribunal can 
also seize properties situated abroad and the foreign embassy of 
Bangladesh in the relevant country is legally obligated to help in this 
process.32The accession of Bangladesh to the Protocol of 2000 should 
facilitate this process. And upon breach of any confiscation order, the 
convict is liable to be punished with five years of imprisonment and 
fine of taka 20 thousand.33 

3.2 Lodging a Complaint and The Appointment of Prosecutors 

The PSHT Act has enacted new provisions for the lodging of 
complaint. A complaint can either be lodged to a police station or 
maybe lodged directly in the tribunal established under this Act.34 This 
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is different from the typical provision for filing complaint relating to 
cognizable offences in Bangladesh where generally a compliant has to 
be filed with the police station. If a person lodges a complaint under 
the PSHT Act, the police officer shall not disclose the identity of the 
complainant unless such disclosure is necessary for legal process, and 
also the police officer shall provide security to the complainant. These 
provisions should offer some modicum of security to the victims 
against the traffickers who would more often than not be influential 
and organised. The cases shall be conducted by a special prosecutor 
who will be appointed in consultation with the judge of the tribunal. 
The government may appoint Assistant Judges for investigation, if 
deemed necessary. The government can remove the Prosecutor on the 
report of tribunal on ground of serious dereliction of duty.35 

3.3 Investigation and Search and Seizure 

Police officer not below the rank of sub-inspector is entitled to 
investigate upon reporting of a complaint or upon being referred by 
the tribunal. Such inquiry needs to be completed by 90 working days 
from the date of complaint.36  In case the inquiry is not completed 
within the time frame, the officer shall before 3 days of the time 
completion, ask for time petition to the controlling officer in case the 
investigation was made out of reporting of a complaint. In case the 
investigation was made due to tribunal’s referral, such time petition 
shall be submitted to the tribunal. The controlling officer or the 
tribunal upon being satisfied on the reasons showed may grant another 
30 working days for the completion of investigation.37 

The officer is also allowed to do pro-active inquiry for the commission 
of any offence even before the lodging of FIR.  A monitoring cell shall 
be established to oversee the procedure of the investigation.38 One of 
the important provisions of this Act is the provision of search and 
seizure has to be carried with conformity of human rights and dignity. 
In case of searching a woman, a woman officer shall accompany the 
search. Such search and seizure may be carried without warrant and 
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shall be guided by the rules prescribed by section 103 of the Code of 
Criminal Procedure 1898.39 

3.4 Repatriation and Reintegration of Victims  

One of the outstanding features of this Act is the incorporation of 
repatriation and rehabilitation of victims. There was no specific 
provision in the existing legislations for repatriation or reintegration of 
the victims of trafficking in Bangladesh before the enactment of PSHT 
Act 2012. In Mr. Abdul Gafur vs. Secretary, Ministry of Foreign Affairs, 
Govt. of Bangladesh, 40  the Supreme Court of Bangladesh clearly 
recognised repatriation as a fundamental right. In this case, the father 
of a victim of human trafficking who was languishing in India after 
being trafficked from her home in Tongi, applied to the Ministry of 
Foreign Affairs of Bangladesh for repatriating her into Bangladesh. The 
High Court Division relied on Article 27 and 31 of the Constitution and 
held that: 

This particular provision of the Constitution [Article 31] is in aid of 
the petitioner and the in action of the Respondents is a clear proof of 
denial of any assistant to the petitioner by the Government agency 
who (victim) is languishing in foreign soil in connection with a 
case…The principle of fairness in government acting requires that 
government functionaries must act according to law and must 
perform their duties on good faith, public accountability and 
acceptance demand that government action must correspond to good 
conscience and fair play. In the instant case, we are constrained to 
hold that the concept of fairness, fair play and legitimate expectation 
have been flouted by the Respondents and minimum fairness was not 
exhibited in dealing with the case which is unfortunate no doubt. The 
common expectation is that the Respondents would take up the 
matter in state level in order to bring back the victim, a citizen of this 
country who is languishing in foreign territory for no fault of her own 
for more than 5 years.41 

The inclusion of repatriation provisions is in keeping with the 
international legal obligations of Bangladesh. The CEDAW Committee 
recommended the Government to ensure proper support for 
                                                             
39 Ibid. Sec 20(3)  
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facilitating rehabilitation and reintegration of the victims of trafficking 
in the society.42 The Committee on the Rights of the Children pointed 
out that there is no program in support of social and psychological 
recovery, which made it difficult for reintegration of the child into 
society. 43  The Committee of Optional Protocol II on the Rights of 
Children recommended ensuring an effective rehabilitation program 
through bilateral agreements with neighbouring countries. 44  The 
bilateral effort of both the states can play an effective and coordinating 
role for the prevention of child trafficking and care for child victims of 
trafficking who are involved in the commercial sex industry.45 

Before PSHT Act 2012, the Penal Code 1860 and Nari O 
ShishuNirjatonDomon Ain 2000 did not include the victim and witness 
protection and rehabilitation. But the judicial authority played an 
important role in directing the Government to perform its 
responsibility for ensuring the rehabilitation and repatriation of the 
victims of trafficking. Following that, the Parliament has introduced 
these provisions in PSHT Act 2012 in compliance with international 
obligations of various treaties as mentioned before, and pursuant to 
judiciary’s direction. The PSHT Act has incorporated a couple of 
provisions on rehabilitation, repatriation and return of victims of 
trafficking. 

The Government has been prescribed to establish operating procedures 
for identification, rehabilitation, repatriation and return of victims of 
trafficking in collaboration with NGOs and relevant state agencies. 
Such process shall be conducted by providing for the welfare and 
needs for children and women.46 The Act also provides for repatriation 
and return of victims of trafficking in a foreign country. The 
government has been given the duty to act in collaboration with 
accredited Bangladesh Embassy in any country for the purpose of 
                                                             
42 UNGA, ‘Report of the Committee on the Elimination of Discrimination against 

Women’ (2004) UN Doc A/59/38 (part I), 137 [242] 
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return and repatriation of victims.47  Even legal assistance has been 
guaranteed by the concerned Embassy in case the victim is prevented 
from returning to the country of origin.48 

The Act has some specific provisions relating to providing information 
to victims and public generally. The victims are entitled to be informed 
about the steps which are being taken against the traffickers by the 
police or government or NGOs as the case maybe. The authority has 
been prescribed to maintain a database for providing necessary 
information to the journalists and relevant professionals without 
violating victims’ right to privacy. 49  The Act also ensures that 
protective homes shall be established in case the victims are unable to 
return to their homes after the rescue. 50  The Act also guarantees 
victim’s participation in making such decision to send them to 
protective homes. The protective homes are prescribed to offer victims 
scope of rehabilitation, reintegration, medical treatment, and legal-
psychological counselling.51 Rehabilitation cannot be availed without 
enabling the victim to deal with not just physical but also psychological 
impacts of the crime. 52  This Act has talked about medical and 
psychological counselling with is much needed and praiseworthy 
initiative.  

3.5 Victims and Witness protection 

The Act provides for the issuance of protective order for the protection 
of the victims and witnesses which is a landmark. The act 
comprehensively details on the protection, rehabilitation, repatriation, 
return, and social integration, medical-psychological counselling. The 
Act also provides accountability of the government, government 
officials and NGOs. It also calls for a public and private cooperation for 
combating trafficking. 53  These measures were lacking in our pre-
                                                             
47 Ibid. Sec 33  
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49 Ibid. Sec 34  
50 Ibid. Sec 35  
51 Ibid. Sec 36  
52 Papers of International Conference on Combatting Human Trafficking with 
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existing laws. The Act has further taken some effective measures for 
protecting the victims by criminalising the publication of the name of 
the victims and witnesses or any family member without Tribunal’s 
permission.54 The threatening of the victims and witnesses was quite 
common before, but this Act criminalizes such threatening. The Act 
also ensures that all the reasonable costs of victims and witnesses for 
the trial can be borne by the government. The Act also provides for 
financial assistance for victims.55 The Act further ensures the security 
of the victims and witnesses at the time of trial and while they travel to 
and from police station, and when they live in rehabilitation centre.56 

The Act has some stringent measures for providing information to 
victims and public generally. The victims are entitled to be informed 
about the steps which are being taken against the traffickers by the 
police or government or NGOs as the case maybe. The respective 
Government authority has been prescribed to maintain a database for 
providing necessary information to the journalists and relevant 
professionals without violating victims’ right to privacy. 57  This 
provision should facilitate research and necessary actions by interested 
private organisations which should be complementary to the public 
initiatives to tackle human trafficking. 

3.6 Compensation 

One of the most notable features of this Act is that it provides for 
compensation to victims. Before the enactment of PSHT Act 2012, the 
provision for compensation was left to the discretion of the courts. 
Especially the only provision for compensation was under Sec 545 of 
CrPC. It will be pertinent to mention that under section 545 of the 
CrPC, 1898, both trial and appellate or revision courts can award 
compensation to victims.58 However, section 545 is subjected to two 
limitations: firstly, compensation to victims can be awarded only when 
a substantive sentence is imposed and not in cases of acquittal; 
secondly, quantum of compensation is limited to the fine levied and 
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56 Ibid. Sec 37  
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not in addition to or exceeding it. The courts of Bangladesh, however, 
had rarely resorted to section 545 to award compensation to the victim 
as this provision leaves it entirely to the discretion of the courts to 
grant compensation to crime victims and defray costs of the 
proceedings. However, this remained largely unused due to 
insensitivity of judges towards victims. This lacuna has been addressed 
under the new law. 

Under the PSHT Act, there are provisions for compensation which can 
be proved to be beneficial for the victims. The Tribunal under PSHT 
Act has been given wide power in awarding a reasonable amount of 
compensation, in addition to fine imposed by it. Compared to the 
process of recovery of dues under the Code of Civil Procedure, 1908, 
the recovery process under the PDR process is more expeditious. Thus, 
provision enshrined in Section 28(1) of the PSHT Act should mean that 
the victims may receive financial help from the offenders which may 
give her/him an option to engage in productive economic activities 
and facilitate smoother rehabilitation in the society. 

The Act also lays down some criteria to fix the amount of such 
compensation. Such criteria depend on victim’s medical cost both for 
physical and psychological treatment, the transportation, temporary 
shelter, the potential loss of income, the intensity of suffering, and the 
emotional loss. 59  Besides the provision for compensation, the Act 
allows the victim to file a suit in a civil court to enforce a contract, or 
for suffering any legal injury without prejudicing any ongoing criminal 
proceeding.60 A victim can also be given financial assistance by the 
government from the fund established by this law.61 

4. Limitations of The PSHT Act 2012 
In order to promote and protect the rights of the victims of trafficking, 
the rights-based approach has been taken within the purview of PSHT 
Act 2012. Though the PSHT Act is quite revolutionary, it has some 
drawbacks which might defeat the purpose of the law. 
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4.1. Sweeping Provisions 

The PSHT Act 2012 has certainly given a broad definition of trafficking, 
but it still lacks in defining some specific terms. This may allow 
unethical personals of law enforcement agencies to manipulate them 
and aid traffickers instead of victims.62  For instance, the Act shows 
weakness in terms of defining trafficking of new born children. The Act 
narrowly defines places for such trafficking such as, hospital, health 
care centre and from the custody of parents.63 These places should not 
be mentioned so narrowly, since the places to steal new born may be 
quite broad. Then again, the Act does not define custody. Secondly, the 
Act defines trafficking as a non-bailable offence,64 but subject to the 
discretionary power of the judge of the Tribunal the accused might get 
bail.65 In such case, the Act specifies some grounds for considering bail 
such as intensity of the crime, the security of the victims and witnesses 
and the prior criminal history of the accused. 66  The Act further 
declared that the tribunal may give a controlling order for producing 
the accused before the Tribunal on a specific day.67 Arguably, such 
grounds for bail are quite discretionary and depend much on the 
judges. The law should provide a detailed framework as to when and 
why an accused should be given bail, since the Act generally defines 
trafficking as non bailable offense. The Act is thus flawed in providing 
details of grounds for granting bail. 

4.2. Scant Provisions on Time Frame in Concluding Trial 

The Act has some more procedural weaknesses regarding the time of 
conclusion of a trial. As already pointed out, the Act says that the trial 
should be ended conclusively by 180 days from the date of filing 
charge, and it also says that the time can be increased on sending a 
report to HCD within 10 days.68 As a result, the Act does not endure 
accountability of the Tribunal on such failure to conclude a trial within 
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180 days. The law could have been more specific in giving a tentative 
timeline for such extension, given the custom of the lengthy procedure 
of trial in our legal system. Thus, the law is not clear about the 
consequences of the delay in finishing the trial within specific timeline. 
Another major hindrance of ensuring speedy trial is the lacuna in 
providing specific timeline of resolving appeal against any decision of 
tribunal. The law merely says that any appeal can be preferred against 
any decision within 30 days,69 but the law is not clear about providing 
details on completion of such appeal within a specific timeline. 

4.3. Uncertainty about Proper infrastructure 

The Act is quite revolutionary is a sense that it provides modern modes 
of admitting evidence by means of electronic or audio-visual device. 
But most of the trial courts in Bangladesh do not have proper internet 
facilities.70 In a similar vein, the lack of expertise may also be an issue 
for some Judges and court officials in the trial courts in Bangladesh. 
This may prove to be a hindrance for ensuring such evidence in 
‘Digital Bangladesh’ which should be addressed by the Government on 
a priority basis. 

4.4 Low Rate of Conviction 

While no in-depth study about the conviction rate of human trafficking 
is available, the patchy statistics available from various publicly 
available sources do not give a good reading. According to the 
information submitted by the Government as part of the Universal 
Periodic Review of Human Rights by United Nations Human Rights 
Council in 2018, during 2013–2017, 7,520 persons had been victims of 
trafficking, 3,487 cases were filed against 14,500 accused persons, and 
5,700 persons were arrested for trafficking offences.71 During the same 
period, a total of 145 cases of child trafficking were disposed of 
convicting 36 accused persons.72 Considering the high rate of the crime, 
the number of completed cases seems to be quite low. And noticeably, 
                                                             
69 Ibid. Sec 31  
70 Ibid. Sec 30  
71 UN Human Rights Council, Bangladesh National Report Submitted in Accordance 

with paragraph 5 of the Annex to Human Rights Council Resolution 16/21, UN 
Doc A/HRC/WG.6/30/BGD/1, para 120. 

72 Ibid. para 94. 
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the statistics provided by the Government does not reveal the total 
number of convictions for trafficking adults, nor does it reveal the rate 
of convictions. According to data from the police headquarters, from 
2013 to April 2019, 6,106 people were arrested in connection with 
human trafficking, but alarmingly only 25 of them have been 
convicted, making the conviction rate only 0.4%. 73  Given that the 
Government has set up a Case monitoring committee in the Public 
Security Division to expedite disposal of human trafficking cases and 
also Counter Trafficking Committee (CTC) in every district with 
representatives from the Government and non-government 
organisations; these bodies should conduct an in-depth study to assess 
the factors inhibiting the timely trial of trafficking human offences and 
the lowly conviction rate. 

5. Findings and Suggestions 
1. The Act has defined human trafficking as non-bailable offence 

and has allowed the discretionary power to the Tribunal subject 
to consideration of some factors. However the Act has narrowly 
stated the grounds of allowing bail. Detail listing could have 
helped the Tribunal to apply the given discretionary power 
more judicially.  

2. The Tribunal shall have to conclude trial under this Act within 
180 days and in failure, further extension will be allowed. 
However, no specific extent is set of any such extension. This 
undefined prolongation of trial period may create backlogs and 
unnecessary delay which may hinder the objective of this Act. 
Therefore, limits on extension period should be set to ensure 
speedy proceedings. 

3. Moreover, the duration within which appeal against any order, 
judgment or sentence against the Tribunal will be resolved by 
the High Court Division is not stated in Section 31. A specific 
timeline could be set in this regard.  

                                                             
73 Ibid.  (n 17).  
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4. Proper infrastructure to facilitate admission of electronic and 
audio-visual devices as evidences needs to be ensured, 
otherwise Section 30 will not be efficiently utilized.  

5. Awareness of this Act and remedies that can be availed by 
victims shall be created with help of different media. Social 
media platform can be utilized to aware victims and also to 
encourage people to come forward with information on human 
trafficking.  

6. Government should prioritize establishment of Anti-Human 
Trafficking Offence Tribunal. Having a specialized dedicated 
Tribunal will not only promulgate the Act, but also will 
accelerate fulfilment if its objectives.      

6. Concluding Remarks 

Since the incorporation of the 2012 law of trafficking only a small 
percentage of the accused people seem to have been convicted under 
this law which undermines the objective of this law. This may also 
mean that Bangladesh still continues to be a “tier 2”74  country for 
trafficking i.e. on the Watch List which shows Bangladeshi men and 
women are still at a risk of trafficking. 75 The PSHT Act 2012 was 
definitely passed with a view to decrease the trafficking rate and to 
improve the conditions of trafficked victims. As pointed out 
throughout the paper, the law has provided for certain benevolent 
provisions for the protection of the victims of trafficking by the 
introduction of compensation, victim protection, repatriation, 
rehabilitation etc. are certainly noteworthy effort of government’s 
aspiration to increase victim’s socio-economic conditions. However, 
the low rate of conviction would connote that either a very high 
percentage of the accused were wrongly prosecuted (which seems 
rather unlikely) or either because of deficiencies in the investigating 
process or from the lack of participation of witnesses, the objectives of 
the law are not being achieved yet. Surely, this does not do justice to a 
well-crafted piece of legislation like this PSHT Act 2012. 

                                                             
74 United States Department of State, Trafficking in Persons Report, (June 2019), 48. 
75 Ibid. 
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evsjv‡`‡k gymwjg DËivwaKvi AvB‡b cyÎ I Kb¨v mšÍv‡bi AwaKvi: 

GKwU ch©v‡jvPbv 

 

†gvnv¤§` †n`v‡qZ Djøvn


 

Abstract 

As a complete code of life Islam ensures rights of all classes of 
people along with proper, detailed and balanced guideline to 
the forsaken property of a deceased. Muslim inheritance law 
allows a son to inherit double the share of property than the 
daughter of a deceased. Many critics tend to raise their voice 
regarding the issue of equal rights in Islam. The wisdom of 
Allah in bestowing son superiority in Islamic Sharia and 
inheritance law as against the daughters need to be 
comprehended. The scenario of, and strategems against, 
daughters inheriting property in Bangladesh society has been 
identified. The issue of rights of sons and daughters in the 
light of Muslim inheritance law has been discussed. The article 
explores that like a son, Allah has proclaimed daughters as 
‘Walad’ and given them rights in property. Allah has given 
more rights to sons in property considering various 
responsibilities and duties. This seems logical and apt if Islam 
is practised completely in a life of a Muslim. Review method 
has been utilised in this article. 

g~jkã: Bmjvg; DËivwaKvi; cyÎ-Kb¨v mšÍv‡bi DËivwaKvi; DËivwaKvi AvBb 

1. f‚wgKv  

Bmjvgx kixqvi g~j Drm AvjKziAv‡b g„Z e¨w³i cwiZ¨³ m¤úwË‡Z Zvi DËivwaKvix‡`i 

weeiY †`Iqv n‡q‡Q Ges cÖ‡Z¨‡Ki cÖvc¨ As‡ki e¨vcv‡i my¯úó weavb i‡q‡Q| Bmjv‡gi 

Ab¨vb¨ †gŠwjK weav‡bi e¨vL¨vmn eY©bv Kivi cÖ‡qvRb n‡jI DËivwaKvi m¤ú` eÈb 

e¨e¯’vcbvq ZZUv we¯ÍvwiZ eY©bvi `iKvi nqwb|

1

 Bmjvgx DËivwaKvi AvBb n‡”Q me‡P‡q 

†ekx hyw³m¤§Z Ges c~Y©v½|

2

 ivm~j mv. Bmjvgx DËivwaKvi m¤úwË eÈ‡bi AvBb msµvšÍ 

welqwU AwZ¸iæZ¡c~Y© nIqvi Kvi‡Y m¤ú` eÈb msµvšÍ G Ávb‡K wPwýZ K‡i‡Qb ÔÁv‡bi 

                                                             
 wcGBPwW M‡elK (AvBweGm), ivwe I mnKvix Aa¨vcK I fvicÖvß Kg©KZ©v, gva¨wgK I D”P wkÿv 

Awa`ßi, wkÿv gš¿Yvjq, evsjv‡`k, XvKv| Email: hadayet18ibs@gmail.com. 
1

 †hgb mvjvZ, hvKvZ, mvIg I nv¾ BZ¨vw`i †ÿ‡Î nvw`‡mi gva¨‡g we Í̄vwiZ e¨vL¨v Zz‡j aiv n‡q‡Q, wKšÍÍÍ 

DËivwaKvi msµvšÍ mKj wKQzi ÿz`ªvwZÿz`ª eY©bv AvjKziAv‡b Avjøvn Zvqvjv e‡j w`‡q‡Qb| 

2

 gynv¤§` BDmydyÏxb, Bmjv‡gi A_©‰bwZK gZv`k©, Abyev` gynv¤§` Avãyj gwZb Rvjvjvev`x, 3q ms¯‹iY, 

(XvKv: BmjvwgK dvD‡Ûkb evsjv‡`k, 1998), c„. 207| 
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A‡a©KÕ wn‡m‡e|

3

 Avi Zv n‡jv ÔBjgyj dvivwqhÕ|

4

 AvjKziAv‡b ewY©Z DËivwaKvi m¤úwË 

eÈb cÖwµqvq GKB †kÖwYi GKRb cyiæl cvq `yBRb bvixi mgvb m¤ú`| G weavbwU Bmjv‡g 

ewY©Z Bbmvd ev b¨vqwePv‡ii aviYvMZ Ávb‡K cÖkœ‡evaK K‡i Zz‡j‡Q; GLv‡b Kb¨v 

mšÍvb‡`i cÿcvwZ‡Z¡i gva¨‡g VKv‡bv n‡q‡QÑGK‡kÖwYi gvby‡li g‡b G wel‡q cÖkœ †`Lv 

†`Iqvi †cÖÿvc‡U Kb¨v‡`i DËivwaKvi msµvšÍ AvB‡b cÖK…Zc‡ÿ ewÂZ Kiv n‡q‡Q wK-bv, 

ev cyÎ mšÍvb‡`i Zzjbvq Zv‡`i m¤úwË Kg †`Iqv n‡jv †Kb; GUvB Zv‡`i wRÁvmv|

5

 Ab¨ 

w`‡K †KD †KD g‡b K‡ib, cyÎ‡`i m¤ú` †ewk †`Iqvi KviY Zv‡`i Rb¨ cvwievwiK I 

mvgvwRK wewfbœ `vwqZ¡  †ewk wba©viY Kiv n‡q‡Q| hveZxq Li‡Pi fviI Zv‡`i Dci; ZvB 

Zviv Kb¨v mšÍv‡bi †P‡q wØ¸Y m¤ú` cv‡e GUvB mwVK I AwaK hyw³hy³|

6

 Kv‡iv Kv‡iv Ggb 

aviYv †cvlY Kivi †cÖÿvc‡UÑ G wel‡q AvB‡bi we‡kølY, AvBb cÖ‡qvM I PP©vq mgv‡Ri 

ev¯ÍewPÎ M‡elYvi gva¨‡g Zz‡j Avbv `iKvi| cvkvcvwk evsjv‡`‡ki eZ©gvb mgvR e¨e¯’vq 

Kb¨v mšÍv‡bi cwiZ¨³ m¤úwË cvIqvi ev¯Íe wPÎ ev Gi Abykxjb †Kgb, G wel‡q 

AbymÜvbI Riæwi| wewfbœ mgxÿvq †`Lv †M‡Q AwaKvsk †ÿ‡Î Kb¨v mšÍvbiv Zv‡`i wcZv-

gvZvi m¤úwË †_‡K bvbvfv‡e ewÂZ nq|

7

 Kb¨v mšÍvbiv Zv‡`i fvB‡`i Kv‡Q m¤úwË `vwe 

Ki‡j fvB‡qi m‡½ m¤ú‡K©i Pig AebwZ nq|

8

 G M‡elYvi d‡j Avkv Kiv hvq Bmjv‡g 

DËivwaKvi m¤úwË eÈ‡bi g~jwfwË, `„wófw½, Kb¨v mšÍv‡bi Zzjbvq cyÎmšÍvb‡K †KbBev 

†ekx †`Iqv n‡jv Zv Rvbv hv‡e| Avevi Kb¨v mšÍv‡bi m¤ú‡` AwaKvi I eÈ‡bi c×wZ Ges 

evsjv‡`‡ki †cÖÿvc‡U Zv‡`i m¤ú` cÖvwßi ev¯Íe wPÎ wb‡q mwe¯Ívi Zz‡j aiv n‡q‡Q|  

2. M‡elYv c×wZ I D‡Ïk¨ 

Ôevsjv‡`‡ki gymwjg DËivwaKvi AvB‡b cyÎ I Kb¨v mšÍv‡bi AwaKvi: GKwU ch©v‡jvPbvÕ 

kxl©K cÖeÜwU‡Z cÖavbZ ch©v‡jvPbv c×wZ AbymiY Kiv n‡q‡Q| G c×wZ n‡jv wjwLZ ev 

g~w`ªZ wewfbœ DcKiY †_‡K Z_¨ msMÖn K‡i cvV we‡kølY c×wZi gva¨‡g wm×v‡šÍ DcbxZ 

                                                             
3

 gnvbex m. Ave~ ûivqivn iv. †K D‡Ïk¨ K‡i e‡jb: Ô†n Ave~ ûivqivn| ÔdvivBhÕ wkÿv K‡iv Ges Zv 

wkÿv `vI| †Kbbv Zv Áv‡bi A‡a©K| wbðqB Zv fz‡j hvIqv n‡e Ges Avgvi D¤§vZ †_‡K me©cÖ_g GwUB 

DwV‡q †bIqv n‡e| gynv¤§` Be‡b Avãyjøvn, Avj nv‡Kg, c„. 55| 

4

 Bmjv‡gi „̀wó‡Z DËivwaKvi eÈb msµvšÍ Ávb‡K Áv‡bi GKwU Avjv`v kvLv wn‡m‡e mve¨ Í̄ Kiv n‡q‡Q| 

nv`x‡m Gi bvg †`qv n‡q‡Q ÔBjgyj dvivwqhÕ ev DËivwaKvi eÈb msµvšÍ Ávb| nvw`‡mi MÖš’̧ ‡jv‡Z G 

bv‡g Avjv`v Aa¨vq iwPZ n‡q‡Q Ges G msµvšÍ ÁvbvR©b Kivi e¨vcv‡i we‡kl ¸iæZ¡v‡ivc Kiv n‡q‡Q|  

5

 Bmjvwg DËivwaKvi AvB‡b bvixi cÖwZ i‡q‡Q Pig ˆelg¨, http://giasuddinonline. 
 blogspot.com/2016/01/blog-post_19.html. Accessed on date, 15/07/2019. 
 bvixi A_©‰bwZK AwaKvi, https://www.muslimmedia.info/2017/05/09/womens-
 finacial-rights-in-islam. Accessed on date, 10/07/2019. 
6

 BgvgywÏb  BmgvCj, Be‡b KvQxi, LÛ-1, (eqiæZ: `viæj KzZze Avj Bjwgqvn, 1990), c„. 33| gynvg¥` 

Be‡b BqvwR`, Be‡b gvRvn (eqiæZ: `vi Avj wdKi, 2003), c„. 531|  

7

 gynv¤§` †Mvjvg iveŸvbx, Bmjvgx AvB‡b DËivwaKvi ¯̂Ë¡jvf: cwi‡cÖwÿZ evsjv‡`k, (wcGBPwW Awfm›`f©-

2009), AvjKziAvb GÛ BmjvwgK ÷vwWR wefvM, Bmjvgx wekŵe`¨vjq, Kzwóqv, c„. 412| 

8

 gymwjg bvixi AwaKvi I gh©v`v, bvix I wkï Kj¨vY †K› ª̀, I‡q÷ †e½j gvBbwiUx Kwgkb, cwðge½ 

(KjKvZv: GmGg wcÖ›Uvm©), c„. 30| 
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nIqv ev mswkøó welq m¤ú‡K© mwe¯Íi Rvbv| DrmMZ †kÖwY web¨vm Abyhvqx cÖeÜwU‡Z †h mKj 

Z_¨ DcvË Zv gyjZt `yB ai‡bi| Gi GKwU n‡”Q cÖv_wgK Z_¨-DcvË; hv mivmwi †KviAvb 

I nv`xm| wØZxqwU n‡”Q mnvqK DcKiY; cÖeÜ mswkøó Bj‡g wdKn ev Bmjvgx AvB‡bi 

eBmg~n, wewfbœ cÖeÜ-wbeÜ, cy¯ÍK AvKv‡i cÖKvwkZ DËivwaKvi AvBb msµvšÍ eB| Bmjvgx 

DËivwaKvi AvBb I eZ©gvb evsjv‡`‡k cÖPwjZ gymwjg DËivwaKvi AvBb we‡kølYc~e©K Aviwe 

kãMZ e¨vL¨v-we‡køl‡Yi eûgvwÎK cÖev‡ni Kvi‡Y †Kv‡bv e¨w³i cyÎ I Kb¨v mšÍvb †i‡L gviv 

†M‡j G fvB-†ev‡bi wcZv-gvZvi m¤úwË †_‡K m¤ú` Kxfv‡e cv‡e Ges Gi ch©v‡jvPbv 

Mfxi AbymÜv‡bi gva¨‡g Zvi ¯îƒc Rvbv I Rvbv‡bvi †Póv Kiv n‡q‡Q| GKwU †`‡ki 

bvMwiK wn‡m‡e we‡kl K‡i wcZv-gvZvi g„Zy¨i ci cwiZ¨³ m¤úwË‡Z cyÎ I Kb¨vmšÍv‡bi 

cÖvc¨ Ask m¤ú‡K© Rvbv Lye `iKvi| Av‡jvwPZ cÖeÜwU‡Z DËivwaKv‡ii cwiPq, Bmjv‡g 

ewY©Z cyÎ I Kb¨v mšÍv‡bi cwiZ¨³ m¤úwËi Ask msµvšÍ weav‡bi we‡kølY I DËivwaKvi 

AvB‡bi Kb¨vmšÍv‡bi Ask Kg cvIqvi KviY wbY©‡qi weeiY ewY©Z n‡q‡Q|   

3. DËivwaKvi AvBb Gi we‡kølY 

3.1.1 DËivwaKvi Gi kvwãK A_© 

DËivwaKvi kãwU evsjv| Gi Aviwe cÖwZkã n‡jv Iqvwim| G kãwU gymwjg DËivwaKvi 

AvB‡bi g~jMÖš’ Ges Bmjv‡gi cÖavb †gŠwjK ag©MÖš’ AvjKziAv‡b e¨eüZ n‡q‡Q| IqvwiQ 

GKePb, eûeP‡b ÔIqvivQvnÕ| hvi evsjv A_©-DËivwaKvix, DËim~ix, IqvwiQ ev Iqvwim, 

eskai BZ¨vw`|

9

 Aviwe eY© ÔIqv-iv-mvÕ kãg~j †_‡K G‡m‡Q ÔgxivmÕ| hvi A_© 

DËivwaKvim~‡Î cÖvß m¤ú` A_ev m¤ú‡`i gvwjKvbv Z_v ¯̂Z¡vwaKvi|  AvjKziAv‡b 

¯Ẑ¡vwaKvi kãwUi e¨envi jÿ¨ Kiv hvq|

10

 Avevi ÔIqvwimvÕ A_© DËivwaKvix nIqv Ges 

ÔAvIivmvÕ A_© DËivwaKvix evbv‡bv| `yfv‡eB GwU AvjKziAv‡b G‡m‡Q|

11

 gnvb Avjøvni 

¸YevPK bvgmg~‡ni g‡a¨ GKwU n‡jv ÔAvjIqvwimÕ|

12

 †KD †KD e‡j‡Qb, kãwU ÔBimzÕ 

                                                             
9

 gynv¤§` dRjyi ingvb, Aviwe evsjv e¨envwiK Awfavb, (XvKv: wiqv` cÖKvkbx, 1998), c„. 80| 

10

 gnvb Avjøvn Zvqvjv e‡jb, Ôhviv Avjøvn Zvqvjv Zv‡`i‡K wbR AbyMÖn †_‡K hv w`‡q‡Qb, †m e¨vcv‡i 

K…cYZv K‡i Zviv †hb g‡b bv K‡i †h, GUv Zv‡`i R‡b¨ fv‡jv| eis G‡Z i‡q‡Q Zv‡`i R‡b¨ Awbó| hv 

wb‡q Zviv K…cYZv K‡i, wKqvg‡Zi w`b ZvB n‡e Zv‡`i Mjvi †ewo| gnvKvk Ges GB c„w_exi ¯̂Z¡vwaKvi 

GKgvÎ Avjøvni| Avi Avjøvn †Zvgv‡`i Avgj m¤ú‡K© we‡klfv‡e Lei iv‡Lb|Õ AvjKziAvb 3:180| 

11

 Avjøvn Zvqvjv e‡jb, ÔmyjvBgvb n‡qwQj `vD‡`i Iqvwim (DËivwaKvix)Õ, AvjKziAvb 27:16| Ab¨ 

Avqv‡Z G‡m‡Q: Avi Zviv ej‡e: Ômg Í̄ cÖksmv Avjøvni, wZwb Avgv‡`i‡K †`qv Iqv`v m‡Z¨ cwiYZ 

K‡i‡Qb Ges Avgv‡`i‡K Iqvwim (¯̂Z¡vwaKvix) evwb‡q‡Qb GB c„w_exi| (Avi GLb) Rvbœv‡Zi †hLv‡b 

B”Qv Avgiv Avevm evbv‡ev| mrKg©kxj cyi¯‹vi K‡Zv †h DËg!Õ, AvjKziAvb 39:74| 

12

 mKj m„wó aŸsm n‡q hvevi ci †h‡nZz †Kej wZwbB Aewkó _vK‡eb, ZvB GwU Zuvi ¸YevPK bvg| gynv¤§` 

Be‡b gyKivg Be‡b gvbRyi, wjmvb Avj Avie (Kvq‡iv: `viæj nv`xm, 2003), c„. 78| gnvb Avjøvn 

Zvqvjv e‡jb: ÔwbðqB c„w_exi Ges c„w_exi Dci hviv Av‡Q Zv‡`i PzovšÍ gvwjKvbv AvgiB Ges Zviv 

AvgviB wbKU cÖZ¨vbxZ n‡e|Õ AvjKziAvb 19:40| gnvb Avjøvn Zvqvjv Av‡iv e‡jb, Ô(Av‡iv ¯§iY 

K‡iv) hvKvwiqvi K_v, †m Zvi cÖfz‡K †W‡K e‡jwQj, ÔcÖfz! Zzwg Avgv‡K (mšÍvbnxb K‡i) †i‡Lv bv| ZzwgB 
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(Avwjd-iv-m) kãg~j †_‡K G‡m‡Q| hvi A_© n‡jvÑ ÔAvj&AvmjyÕ ev  g~j| cyivZb wRwbm ev 

cieZ©xKv‡ji †jv‡Kiv c~e©eZ©x †jvK‡`i †_‡K DËivwaKvi m~‡Î jvf K‡i| Gi Øviv cÖwZwU 

wRwb‡mi Aewkóvsk eySv‡bv n‡q _v‡K|

13

 ÔBimzÕ ev DËivwaKvi ej‡Z †Kv‡bv GKwU wRwbm 

GK`j †jv‡Ki wbKU †_‡K Ab¨ GK`j †jv‡Ki Kv‡Q n Í̄všÍi Kiv eySv‡bv n‡q _v‡K| Gi 

Øviv DËivwaKvim~‡Î cÖvß e¯‘‡KI eySv‡bv n‡q _v‡K|

14

 DËivwaKv‡ii Bs‡iwR cÖwZkã n‡jv 

Inheritance, Succession|

15

 Gi A_© g„Z e¨w³i cwiZ¨³ m¤ú`|

16

 Avi AvB‡bi fvlvq 

†h AvBb Øviv g„Z e¨w³i m¤úwË‡Z Kv‡iv AwaKvi wbwðZ nq ZvB DËivwaKvi AvBb| G 

AvBb‡K ÔBjgyj dviv‡qRÕ I ejv nq| dviv‡qR Aviwe kã; kãwU eûePb| Gi GKePb 

n‡jv diR hvi evsjv A_© Aek¨cvjbxq, KZ©e¨, Abygvb, wbw`©wó Ask| GLv‡b wbw`©ó Ask 

A‡_© e¨envi Kiv n‡q‡Q|

17

 †h‡nZz GKgvÎ DËivwaKvi AvB‡bi bxwZgvjv Avjøvn Zvqvjvi 

cÿ †_‡K wba©vwiZ; †m Kvi‡YB G Ávb‡K Bjgyj dviv‡qR ejv n‡q‡Q| g~j K_v n‡jv, 

wnmve wbKv‡ki wKQz g~jbxwZ m¤ú‡K© Ávbjvf Kiv; Ôhvi mvnv‡h¨ g„Z e¨w³i cwiZ¨³ m¤ú‡` 

nK`vi‡`i cÖ‡Z¨‡Ki cÖvc¨vsk m¤ú‡K© Rvbv hvq,Õ

18

 Zv n‡jv ÔBjgyj wgivQÕ ev DËivwaKvi 

weÁvb|  

3.1.2 cvwifvwlK A_© 

DËivwaKvi weÁvb n‡jv Bmjvgx AvBb kv¯¿ I wnmve kv‡¯¿i G RvZxq wKQz wbqg Kvbyb Ges 

m~Îvejx Rvbvi bvg, hv Øviv g„Z e¨w³i cwiZ¨³ m¤ú` Zvi DËivwaKvix‡`i wPwýZ K‡i 

Zv‡`i g‡a¨ eÈ‡bi wbqg c×wZ Rvbv hvq|

19

 RyiRvbx e‡jb, ÔDËivwaKvi weÁvb n‡jv Ggb 

we`¨v, hv Øviv cwiZ¨³ m¤ú` Zvi cÖK…Z DËivwaKvix‡`i gv‡S eÈ‡bi wbqg c×wZ Rvbv 

hvqÕ|

20

 kv‡dqx I nv¤ĵx‡`i KvRx AvdRvjyÏxb Avj-LvIqvbRx cÖ̀ Ë msÁv n‡jv, 

ÔDËivwaKvi eÈb‡hvM¨ Ggb GKwU nK, hv †Kv‡bv wRwb‡mi gvwjKvbv ¯̂Ë¡vwaKvixi g„Zz¨i ci 

AvZ¥xqZv ev Ab¨ †Kv‡bv Kvi‡Y cÖvcKMY †c‡q _v‡Kb|Õ

21

 g~jK_v n‡jv e¨w³i g„Zz¨i ci 

                                                                                                                                                                
†Zv m‡e©vËg Iqvwim|Õ AvjKziAvb 21:89| †hgb wZwb e‡j‡Qb,ÔAvjøvnB b‡fvgÛj I f~gÛ‡ji 

DËivwaKvixÕ| AvjKziAvb 57:10| 

13

 Avj-Kvg~m Avj gynxZ, L. 1,c„. 167| 

14

 Avj-Avheyj dv‡q`, L. 1, c„. 16; nvwkqvZzj evKvix, c„. 10| 

15

 Avj-gvIwi`, Aviex- Bs‡iRx, 1g ms¯‹iY (eqiæZ: `viæj Bjg wjj gvjøvBb, 1988), c„. 73,711; The 
New Encyclopedia Britannica, 15th Edition (USA: 1986), v-6, p- 317. 

16

 Avj gybwR` dxj jyMvwZ Iqvj Avjvg, 18Zg ms¯‹iY (eqiæZ: `viæj gvkwiK, 1996), c„. 895, wReivb 

gvmD`, Aviiv‡q`, 7g ms¯‹iY (ˆeiæZ: `viæj Bjg wjj gvjøvBb, 1993), c„. 860| 

17

 dRjyi ingvb, AvaywbK Aviex- evsjv Awfavb, 1g ms¯‹iY (XvKv: wiqv` cÖKvkbx, 2007), c„. 609| 

18

 Avk-kviûj Kvexi, L. 4, c„. 456; wbnvqvZzj gynZvR, L. 6, c„.2; Avj Avheyj dv‡q`, L. 1, c„. 62; 

Av``yiiæj-gyLZvi I nvwkqv Be‡b Av‡e`xb, L. 5, c„. 499| 

19

 Bgvg wmivRywÏb, gynv¤§` Beb Avãyi iwk`, Kvkdzi ivwR dx n‡jø wmivRx, Abyev`K: gvIjvbv gynv¤§` 

wmwÏKzjøvn (XvKv: Bmjvwgqv KzZzeLvbv, Zvwe), c„. 8| 

20

 Z‡`e, c„. 45| 

21

 Avj Avheyj dv‡q`, L. 1, c„. 16; nvwkqvZzj evKvix, c„. 10| 



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 229 
 

huviv Zvi m¤úwËi fvM cvb Zv‡`i‡KB ÔIqvwimÕ ev DËivwaKvix ejv nq| †Kv‡bv e¨w³ gviv 

†M‡j Zvi †i‡L hvIqv cwiZ¨³ m¤úwË‡Z Zvi mšÍvb‡`i nK ev AwaKvi ˆZwi nq| g„Z e¨w³ 

cyiæl †nvK A_ev bvix A_ev wnRov, mKj †ÿ‡ÎB bvix wKsev cyiæl `yB †kÖwYi DËivwaKvix 

_vK‡Z cv‡i|  

3.2 AvBb 

AvBb kãwU dviwm| AveŸvmxq hy‡M mvaviYZ Kvbyb, cÖ_v, †`kvPvi I wbqg A‡_© AvBb kãwU 

e¨envi n‡Zv|

22

 †KD †KD kãwU‡K Aviwe e‡j‡Qb| Aviwe eY© ÔAvBb, Bqv I by‡biÕ mgš̂‡q 

ÔAvBbÕ kãwU MwVZ| hvi evsjv A_© †PvL,

23

 SYv©,

24

 Avevi Dcw¯’Z welq‡K AviexqMY AvBb 

e‡j _v‡K|

25

 Aviwe AvBb kãwUi A_©mg~‡ni mv‡_ cvwifvwlK AvBb kãwUi h‡_ó mv „̀k¨ 

i‡q‡Q| †Kbbv gvby‡li †PvL †hgb K‡i mZ¨ mÜvb K‡i; AvBbI wVK †Zgwbfv‡e mZ¨ 

cÖwZôvq Zrci _v‡K| cÖevwnZ SY©v †hgb wb¤œ̄ ’v‡bi w`‡K cÖevwnZ ev avweZ nq wVK †Zgwb 

fv‡e AvBbI iv‡óªi D”Pcwil` †_‡K cvm n‡q wb¤œ̄ Íi ch©šÍ Gi cÖ‡qvMaviv cÖevwnZ nq| 

Avm‡j GwU n‡jv ÔGgb wewagvjvi mgwó, hv †Kv‡bv AvbyôvwbKfv‡e wewae×K…Z AvBb ev cÖ_v 

†_‡K D™¢~Z n‡q‡Q Ges we‡kl ivóª ev m¤úª̀ v‡qi m`m¨ ev cÖRv‡`i Dci G‡K eva¨Zvg~jK 

wn‡m‡e ¯x̂Kvi K‡i wb‡q‡Q|Õ

26

 wePvi cÖkvmb Kv‡h© †h mKj bxwZgvjv ivóªKZ©„K ¯x̂K„Z I 

cÖ‡qvMK…Z n‡q _v‡K ZvB AvBb| †nvKv‡ii g‡Z, Ô†h †Kvb ai‡bi wewa ev cÖ_v, hv Øviv Kg© 

ev AvPiY ˆZwi nq, AvBb kãwU †m mKj A‡_© e¨envi nqÕ|

27

 Rb Aw÷b Gi g‡Z, 

Ômve©‡fŠg KZ©„c‡ÿi Av‡`kB AvBbÕ|

28

 GwU ÔGKai‡bi AwaKvi I eva¨evaKZv hv ivóª 

ejer K‡iÕ|

29

 Avm‡j gvby‡li mvgwMÖK Rxebaviv †h wewaweavb I wbqg c×wZi gva¨‡g 

cwiPvwjZ nq ZvB AvBb| Avi ivóªxq weav‡b AvBb e‡j H wewaweavb I wbqg c×wZ‡K 

eySvq hv mve©‡fŠg ivóªkw³ KZ©„K ¯x̂K…Z Ges Aby‡gvw`Z, hv mK‡j cvjb Ki‡Z eva¨ Ges 

cvjb bv Ki‡j kvw¯Í †c‡Z nq| Z‡e Bmjvg a‡g©i Av‡jv‡K wek̂vmxiv g‡b K‡i AvBb n‡jv 

                                                             
22

 Aveyj dvivR gynv¤§` Beb BmnvK Bebyb bv`xg, Avj wdnwim&Z (eqiæZt gvKZvevZz LvBivZ, 2001), c„. 

118| 

23

 AvjKziAvb, 19:26| 

24

 AvjKziAvb, 88:12| 

25

 m¤úv`bv cwil`,Avj gyÕRvgyj IqvwmZ  (†`Ie›`: KzZzeLvbv ûmvBwbqv), c„ 641| 

26

 Dorling Kindersley Limited and Oxford University Press (ed), Illustrated Oxford Dictionary  
(New York: Oxford University Press, Reprinted in India, 2007), p-457. 

27

 V D Mahajan, Jurisprudence and legal Theory, Fifth edition (Lucknow: Eastern Book 
Company, 1993), p. 28. 

28

 ÔLaw is the command of the sovereign’, Hafiz Habibur Rahman, Political science and 
Government, Seventh Edition (Dhaka: Ideal Publication, 1970), p-94; V.D.Mahjan, p-29-30; 

R.C.Agarwal, Political Theory, 1st edition (New Delhi: S. chand & Company Ltd, 1976), 
Reprint, 2005, p.202. 

29

 ‘Law is the system of rights and obligation which the state enforces’. Hafiz Habibur 
Rahman, P. 94; N. Jaypalan, Political Theory (Delhi: Atlantic Publishers and Distributor, 
1999), p. 60. 
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¯ªóv I m„wói gv‡S †hvMm~‡Îi †mZzeÜb| Avi ¯ªóv KZ©„K Abw¯ÍZ¡ †_‡K Aw¯ÍZ¡ m„ó †Kvb e¯‘ 

ev wel‡qi wbqš¿‡Yi wbqg‡KB AvBb e‡j|

30

 AvjKziAv‡b G‡m‡Q Ô¯M̂© I gZ© †jv‡Ki 

mve©‡fŠgZ¡ GKgvÎ ZvuiB|Õ

31

 DËivwaKvi AvBb n‡jv GKwU Bmjvgx AvBb| Avi †m wn‡m‡e 

Avãyi iwn‡gi g‡Z, ÔAvBb n‡jv GKRb gymjgv‡bi me©e¨vcv‡i ag© wKsev ˆbwZKZv‡eva hvnv 

¯q̂s Avjøvn Zvqvjvi wbKU n‡Z cÖvß Aby‡cÖiYv cÖm~ZÕ|

32

 Avjøvn Zvqvjvi mve©‡fŠg‡Z¡i 

eywbqv‡` AvjKyiAvb I mybœvni Av‡jv‡K M‡elYvcÖm~Z †h mKj mve©Rbxb wbqg c×wZ, a¨vb 

aviYv I weavb RbRxeb‡K myôzfv‡e cwiPvwjZ I wbqwš¿Z Kivi Rb¨ ivóª ÿgZvi gva¨‡g 

ejer Kiv nq Zv‡KB Bmjvgx AvBb e‡j| g~jZ GwU Hk̂wiK AvBb| GwU AvjKyiAvb I 

mybœvn wfwËK| AvjKyiAvb I mybœvn QvovI BRgv I wKqvm AvB‡bi Drm; G AvBb gvbyl‡K 

Lvivc KvR †_‡K weiZ iv‡L Ges fv‡jv c‡_ cwiPvwjZ K‡i| cwi‡k‡l ejv hvq, Bmjvgx 

AvBb n‡jv AvjKyiAvb, Avjnv`xm, (BRgv I wKqv‡mi ¯ĝš̂‡q) BRwZnv` ev M‡elYvi 

gva¨‡g GKRb gymwjg Zvi mvgwMÖK Kvh© cwiPvjbv K‡i| GwU †K‡bv wbw`©wó f~L‡Ði mve©‡fŠg 

ivóªxq ÿgZv KZ©„K RvwiK…Z ev we‡kl msm` KZ©„K M„nxZ AvBb bq| G AvB‡bi g~j eywbqv` 

n‡jv Cgvb ev wek̂vm| Avi G wek̂vm Avjøvn Zvqvjvi Aw¯Í‡Z¡i cÖwZ wek̂v‡mi cvkvcvwk 

gvbweK mvgwMÖK Kg©Kv‡Ði Dci Zvi ÿgZvi ¯̂xK…wZ‡K eySvq| wZwb gvbeRvwZi e¨envwiK 

Rxeb wbqš¿‡Yi Rb¨ †h mKj wewawb‡la Zvui g‡bvbxZ †cÖwiZ gnvbexi Dci AeZxY© K‡i‡Qb 

ZvB Bmjvgx AvBb| Gi DrcwË N‡U Bmjvg a‡g©i weKv‡ki mv‡_ mv‡_B| 

4. Bmjvgc~e© Avi‡e cyÎ-Kb¨vi DËivwaKvi m¤úwË jv‡fi wPÎ 

Bmjvgc~e© Avie mgv‡R Rv‡njx ixwZbxwZ cÖPwjZ wQ‡jv| †m ixwZ †gvZv‡eK bvix I wkï Zv‡`i 

wcZv-gvZv I Ab¨vb¨ AvZ¥xq ¯̂R‡bi DËivwaKvix e‡j cwiMwYZ n‡Zv bv| bvix‡`i Zviv cyiæ‡li 

Aaxb ’̄ †mev`vmx e‡j we‡ePbv Ki‡Zv|

33

 bvix I wkï mKj Kv‡Ri Dc‡hvMx bq e‡j Zv‡`i‡K 

DËivwaKvix nIqvi Abychy³ e‡j we‡ePbv Kiv n‡Zv| DËivwaKvix nIqvi †hvM¨Zv wQ‡jv 

†Nvovq Po‡Z cviv, fvi enb Ki‡Z cviv, hy× I wbR †Mv‡Îi wbivcËvi `vwqZ¡ cvjb Ki‡Z 

cviv| ZvivB DËivwaKvix n‡Zv hviv hy× Ki‡Zv I Mbxg‡Zi gvj AvniY Ki‡Z cvi‡Zv|

34

 

cÖvßeq®‹ cyiæl mšÍvb, fvB, fvwZRv, PvPv cÖf…wZ cyiæl AvZ¥xqMY DËivwaKvix we‡ewPZ n‡Zb|

35

 

Avjøvn Zvqvjv AvjKziAv‡b DËivwaKvi m¤úwË Ab¨vqfv‡e †fvM Kivi wPÎ Zz‡j a‡i‡Qb Ges 

Gi gva¨‡g Avie mgv‡Ri ZrKvjxb Kb¨v mšÍvb‡K ewÂZ Kivi wPÎ I dz‡U D‡V‡Q| wZwb 

                                                             
30

 wmivRyj Bmjvg ZvjyK`vi, AvjKzivwbK AvBb (XvKv: AvjxMo jvB‡eªix- 1993), c„. 1| 

31

 AvjKziAvb, 7:5| 

32

 Avãyi iwng, Bmjvgx AvBbZË¡ (gv`ªvR: 1991), c„. 50; Avãj gvbœvb Zvwje m¤úvw`Z, Bmjvgx AvBb I 

wePvi, cÖeÜKvi, Ggwe ZvR †gvnv¤§`, Bmjvgx AvBb I wek̂vqb, 3q msL¨v (XvKv: BmjvwgK jÕ wimvP© 

†m›Uvi GÛ wjM¨vj GBW evsjv‡`k, 2003), c„. 28| 

33

 ˆmq` wRjøyi ingvb, Bjgyj dviv‡qR ev Bmjv‡g DËivwaKvi AvBb, c„. 13| 

34

 m¤úv`bv cwil`, Bmjv‡gi cvwievwiK AvBb, wØZxq LÛ (XvKv: evsjv‡`k BmjvwgK jÕ wimvP© GÛ wjM¨vj 

GBW †m›Uvi-2016), c„. 495| 

35

 ˆmq` wRjøyi ingvb, Bjgyj dviv‡qR ev Bmjv‡g DËivwaKvi AvBb, c„. 13| 
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e‡j‡Qb, Ô†Zvgiv DËivwaKv‡ii mKj m¤ú` fÿb K‡i †d‡jv|Õ

36

 AZci wZwb we Í̄vwiZfv‡e 

AvjKziAv‡bi wewfbœ Avqv‡Zi gva¨‡g g„‡Zi m¤úwË eÈ‡bi c~Y©v½ e¨e ’̄v Zz‡j a‡i‡Qb|

37

 

Ôwmnvn wmËvÕmn Ab¨vb¨ nvw`m MÖš’mg~‡n Gi wewfbœ w`K A‡jvwPZ n‡q‡Q| †gvÏvK_v n‡jv wcZv-

gvZvi cwiZ¨³ m¤úwË‡Z wkï I Kb¨v‡`i †Kv‡bv AwaKvi Bmjvgc~e© mgv‡R wQ‡jvbv| Dû` 

hy‡×i ci me©cÖ_g gxivm eÈb msµvšÍ weavb `v‡bi gva¨‡g BmjvgB me©cÖ_g wkï I bvix‡`i 

m¤úwË‡Z AwaKvi cÖ̀ v‡bi e¨e ’̄v K‡ib| Avjøvn Zvqvjv AvjKziAv‡b Ø¨_©nxbfv‡e g„‡Zi 

cwiZ¨³ m¤úwË‡Z mK‡ji cÖvc¨ As‡ki †NvlYv w`‡q‡Qb| wZwb e‡jb, ÔwcZv-gvZv I 

AvZ¥xq-¯R̂‡bi cwiZ¨³ m¤úwË‡Z cyiæ‡li cÖvc¨ Ask i‡q‡Q| Abyiƒcfv‡e wcZv-gvZv I 

AvZ¥xq-¯R̂‡bi cwiZ¨³ m¤úwË Kg †nvK A_ev †ewk Zv‡Z bvix‡`iI cÖvc¨ Ask i‡q‡Q| 

(Df‡qi Rb¨) Ask wba©viY K‡i †`qv n‡q‡Q|Õ

38

 gvbe mf¨Zvi BwZnv‡m G cÖ_g 

DËivwaKvix wn‡m‡e bvixiv m¤úwË‡Z AwaKvi †c‡jv| cyiæ‡li b¨vq bvixi gvwjKvbv cÖwZwôZ 

n‡jv| wcZv-gvZv Ges wbKUvZ¥xqiv hv †i‡L hv‡e, Zv‡Z bvix I cyiæl Df‡qiB mywbw`©ó Ask 

i‡q‡Q, hv gnvb Avjøvn Zvqvjv KZ…©K wba©vwiZÑ G †NvlYvi gva¨‡g Bmjvgc~e© hy‡M bvix ev 

Kb¨v mšÍv‡bi DËivwaKvi m¤ú` n‡Z ewÂZ nIqvi ixwZi Aemvb n‡jv| Avjøvn Zvqvjv 

Ô`ye©j Z_v wkï Ges bvix‡`i‡K AZ¨vPvi I wbMÖ‡ni Kej †_‡K iÿv, Zv‡`i cÖwZ Bbmvd I 

AbyMÖ‡ni wb‡`©k w`‡q Ges Zv‡`i DËivwaKvi cÖvwß wbwðZ K‡i‡Qb|Õ

39

 G wb‡ ©̀kbvi gva¨‡g 

bxwZMZfv‡e mK‡ji; we‡kl K‡i bvix I Kb¨v‡`i Zv‡`i wcZv-gvZvi DËivwaKvi m¤úwË‡Z 

AwaKvi cÖwZôv jvf K‡i‡Q|  

5. Bmjv‡g cyÎ-Kb¨vi DËivwaKvi m¤úwË jv‡fi avivµg 

Bmjvg ag© cwic~Y©iƒ‡c weKvkjv‡fi †cÖÿvc‡U Avie mgv‡Ri GK bvix ivm~j mv. Gi Kv‡Q 

G‡m me©cÖ_g G Awf‡hvM K‡ib †h, Zvi ¯v̂gxi mKj m¤ú` Zvi fvB wb‡q wb‡q‡Qb A_P 

Zvi `yBwU Kb¨v mšÍvb Av‡Q| ZLb ch©šÍ DËivwaKvi m¤úwË eÈ‡bi †ÿ‡Î Avjøvn Zvqvjvi 

cÿ †_‡K wb‡ ©̀kbv Av‡mwb| nv`x‡m G‡m‡QÑ 

 ÔnhiZ Rvwei iv. †_‡K ewY©Z| wZwb e‡jb, GKw`b imyj mv. Gi Kv‡Q mvÕ` web 

ivexÕq iv. Gi ¿̄x Zvi `yÕRb †g‡q‡K wb‡q G‡m AviR Ki‡jb, †n Avjøvni imyj mv., 

mvÕ` web ivexÕq Avcbvi mv‡_ Dû` hy‡× wM‡qwQ‡jb| †m hy‡× wZwb knx` nb| GB 

                                                             
36

 AvjKziAvb 89:19| 

37

 AvjKziAvb 4:11-12| 

38

 AvjKziAvb 4:7| 

39

 G AvqvZ cÖm‡½ gynv¤§v` Avjx Avm&&mve~bx †j‡Lb, ÔAvjøvn Zvqvjv G Avqv‡Zi gva¨‡g ỳB †kÖwYi `ye©j Z_v 

wkï Ges bvix‡`i‡K AZ¨vPvi I wbMÖ‡ni Kej †_‡K iÿv K‡i‡Qb, Zv‡`i cÖwZ Bbmvd I AbyMÖ‡ni wb‡ ©̀k 

w`‡q‡Qb Ges Zv‡`i DËivwaKvi cÖvwß wbwðZ K‡i‡Qb| wZwb my¯úófv‡e †NvlYv K‡i w`‡q‡Qb †h, †QvU-

eo ev bvix-cyiæ‡l †Kv‡bv cv_©K¨ bq; eis DËivwaKvi eÈ‡b Zv‡`i cÖ‡Z¨‡KiB cÖvc¨ Ask i‡q‡Q| Zv 

cwigv‡Y Kg ev †ewk hvB †nvK; eÈbKvix Zv‡Z mš‘ó _vKzK ev bv _vKzK|Õ gynv¤§v` Avjx Avm&&mve~bx, Avj 

gvIqvwim wdkkvwiq¨vn Avj Bmjvwgq¨vn wd `vwej wKZve Iqvmmybœvn (Kvq‡iv: `vi Avj mveybx, 5g 

ms¯‹iY, 1407 wnRix), c„. 53| 
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Zvi `yÕ‡g‡q| Zvi m¤ú` Zv‡`i PvPv wb‡q †M‡Q; Zv‡`i Rb¨ wKQzB evwK iv‡Lwb| 

m¤ú` bv _vKvi Kvi‡Y Zv‡`i we‡qI †`qv hv‡e bv| imyj mv. ej‡jb, Avjøvn G 

e¨vcv‡i wm×všÍ w`‡eb| Gi c‡iB DËivwaKvi msµvšÍ AvqvZ¸‡jv AeZxY© nq| ZLb 

imyj mv. Zv‡`i PvPvi Kv‡Q Lei cvwV‡q ej‡jb, mvÕ‡`i ỳÕ‡g‡q‡K ỳÕZ…Zxqvsk w`‡q 

`vI Ges Zv‡`i gvZv‡K GK Aógvsk cÖ̀ vb Ki| Avi hv wKQz Aewkó _vK‡e, Zv Zzwg 

cv‡e|

40

  

G NUbv cieZ©x wb‡`©©©kbvq DËivwaKvi m¤úwË eÈb e¨e¯’vcbv msµvšÍ me©cÖ_g AeZxY© 

eY©bvq gnvb Avjøvn Zvqvjv we¯ÍvwiZfv‡e e‡jb,  

Ô†Zvgv‡`i mšÍvb‡`i e¨vcv‡i Avjøvni wb‡ ©̀kbv nj GB †h, GKRb cyÎ, `yBRb 

Kb¨vi mgvb wnm&mv cv‡e| wKš‘ †Kej Kb¨v ỳB‡qi AwaK _vK‡j Zv‡`i Rb¨ 

cwiZ¨³ m¤úwËi `yB Z…Zxqvsk, Avi gvÎ GK Kb¨v _vK‡j Zv‡`i Rb¨ Aa©vsk| 

Zvi mšÍvb _vK‡j Zvi wcZv-gvZv cÖ‡Z¨‡Ki Rb¨ cwiZ¨³ m¤úwËi GK lôvsk; 

†m wb:mšÍvb n‡j Ges wcZvgvZvB DËivwaKvix n‡j Zvi gvZvi Rb¨ GK 

Z…Zxqvsk; Zvi fvB‡evb _vK‡j gvZvi Rb¨ GK lôvsk; G meB †m hv IqvwmqZ 

K‡i Zv †`qvi Ges FY cwi‡kv‡ai ci| †Zvgv‡`i wcZv I mšÍvb‡`i g‡a¨ 

DcKv‡i †K †Zvgv‡`i wbKUZi Zv †Zvgiv AeMZ bI| wbðq GUv Avjøvni 

weavb; Avjøvn me©Á, cÖÁvgq| †Zvgv‡`i ¿̄x‡`i cwiZ¨³ m¤úwËi Aa©vsk 

†Zvgv‡`i Rb¨, hw` Zv‡`i †Kvb mšÍvb bv _v‡K Ges Zv‡`i mšÍvb _vK‡j 

†Zvgv‡`i Rb¨ Zv‡`i cwiZ¨³ m¤úwËi GK PZz_©vsk, Avi †Zvgv‡`i mšÍvb 

_vK‡j Zv‡`i Rb¨ †Zvgv‡`i cwiZ¨³ m¤úwËi GK Aógvsk; †Zvgiv hv 

IqvwmqZ Ki‡e Zv †`qvi ci Ges FY cwi‡kv‡ai ci| hw` wcZvgvZv I 

mšÍvbnxb †Kvb cyiæl A_ev bvixi DËivwaKvix _v‡K Zvi GK ˆewcwÎq fvB ev 

†evb, Z‡e cÖ‡Z¨‡Ki Rb¨ GK lôvsk| Zviv Gi AwaK n‡j mK‡j mg Askx`vi 

n‡e GK Z…Zxqvsk; GUv hv IqvwmqZ Ki‡e Zv †`Iqvi Ges FY cwi‡kv‡ai ci, 

hw` Kv‡iv Rb¨ ÿwZKi bv nq| GUv Avjøvni wb‡`©k, Avjøvn me©Á, mnbkxj|Õ

41

 

G Avqv‡Z `yB bvixi mgvb GKRb cyiæ‡li m¤úwË jv‡fi †NvlYv G‡m‡Q| Avevi G Avqv‡ZB 

ewY©Z n‡q‡Q Ôhw` Kv‡iv ïaygvÎ GK Kb¨v _v‡K Zvn‡j †m g„Z e¨w³i mg~`q m¤ú‡`i A‡a©K 

cv‡e, Avi ỳB Kb¨v _vK‡j `yB Z…Zxqvsk m¤ú` cv‡e|Õ evKx m¤ú` Zvi Ab¨vb¨ 

wbKUvZ¥xqMY cv‡e| wKš‘ we`vq n‡R¡i c~‡e© m~iv wbmvi 176 b¤̂i AvqvZ AeZx‡Y©i gva¨‡g 

‡KejgvÎ g„Z e¨w³ wbtmšÍvb n‡j Zvi fvB-‡evb m¤úwË cv‡e g‡g© †Nvlbv †`Iqv n‡q‡Q| 

Kb¨v mšÍvb †h‡nZz cyÎ mšÍv‡bi g‡ZvB GKB gv‡qiB JimRvZ mšÍvb; †m we‡ePbvq Kb¨v 

_vKve¯’vq g„‡Zi fvB-‡evb †Kvbfv‡eB gxivmx m¤úwË cvq bv| cyÎ mšÍv‡bi g‡Zv Kb¨v 

mšÍvbI evKx m¤ú‡`i nK`vi nq| mšÍvb _vKv Ae¯’vq †Kv‡bvfv‡eB g„‡Zi fvB ev †evbiv 

cwiZ¨³ m¤ú‡`i Aswk`vi n‡ebv| G ÔKvjvjvÕ ev wb:mšÍvb msµvšÍ Avqv‡Z ÔIqvjv`Õ k‡ãi 

                                                             
40

 wZiwgwh- 2092 wKZveyj dvivBR; Beby gvRvn- 2720 wKZveyj dvivBR; Avj gymZv`ivK-7954, 

wKZveyj dvivBR; Avey `vD`- 2893, evey gv RvAv dx gxivwQQ Qzje| 

41

 AvjKziAvb 4:11-12| 
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D‡jøL Av‡Q| hvi evsjv A_© mšÍvb; cyÎ mšÍvb bq| Avi G me©‡kl gnvb Avjøvni KziAvwbK 

wb‡`©kbvi gva¨‡gB DËivwaKvi m¤úwË eÈ‡bi we¯ÍvwiZ weeiY I wb‡`©kbvi cwimgvwß N‡U|  

6. Bmjvgx DËivwaKvi AvB‡b mšÍv‡bi m¤ú` jv‡fi †gŠwjK wfwË  

Bmjvgx weavb g‡Z DËivwaKvix AvZ¥xqM‡Yi g‡a¨ wKQz AvZ¥x‡qi DËivwaKvi kZ©nxb I 

cÖkœvZxZ| †hgb, cyÎ-Kb¨v, wcZv-gvZv I ¯v̂gx-¯¿x| G wZb ai‡bi †gvU Qq Rb e¨w³i g‡a¨ 

†Kv‡bv GKRb gviv †M‡j evwK AvZ¥xqMY me©ve¯’vq DËivwaKvix MY¨ nb| G‡`i‡K ejv nq 

ÔAvmnv‡e dziæRÕ wbw`©ó Ask‡fvMx| AvjKziAv‡b mšÍvb ÔIqvjv`Õ kã e‡j cyÎ-Kb¨v‡`i 

wcZv-gvZvi m¤úwË cÖvwß‡Z AšÍf©y³B ïay K‡ibwb, eis AwaKvi I m¤ú` MÖn‡Yi welqwU 

GKBfv‡e mywbwðZ K‡i‡Qb|

42

 †KD B”Qv K‡i cyÎ ev Kb¨v wn‡m‡e Rb¥MÖnY K‡ib bv; Avjøvn 

Zvqvjv wb‡Ri B”Qvbyhvqx gvbyl‡K mšÍvb w`‡q _v‡Kb|

43

 Avjøvn Zvqvjvi m„wRZ ev›`vn 

wn‡m‡e cyÎ-Kb¨v Zvui Kv‡Q DfqB mgvb| Zvui wb‡`©kbv Abyhvqx mšÍvb‡`i ci¯ú‡ii g‡a¨ 

m¤ú‡`i eÈb c×wZ n‡e-ÔGKRb cyiæl `yBRb bvixi mgvb wnm¨v cv‡eÕ- G Abymv‡i| 

Ôwmqv‡K KvjvgÕ ev e³‡e¨i aib †`‡L eySv hvq †h, ÔGKRb cyiæl ỳBRb bvixi mgvb wnm¨v 

wn‡m‡eÕ mšÍv‡biv mg¯Í m¤ú` cv‡e| Avi G m~Î g‡Z GKRb gvÎ cyÎ _vK‡j †m m¤ú~Y© 

m¤ú‡`i gvwjK n‡e, Avevi ïaygvÎ Kb¨v _vK‡j †mI m¤ú~Y© m¤ú‡`i gvwjKvbv jvf Ki‡e| 

†Kbbv, DËivwaKvix bv _vKvi Kvi‡Y m¤ú` eÈ‡bi cÖ‡qvRb †bB| Avevi Kv‡iv †Kej GK 

ev GKvwaK Kb¨v mšÍvb _vK‡j wcZv-gvZvi cwiZ¨³ m¤úwË cÖ_gZ m¤ú~Y© m¤úwËi A‡a©K ev 

`yB Z…Zxqvsk Kb¨v mšÍvb ev mšÍv‡biv cvIqvi ci evKx Aewkó m¤ú` Ôi`Õ ev †diZ n‡q 

Avevi Kb¨viv cv‡e| Bmjv‡gi cÖ_g hy‡Mi we‡kl K‡i Dû` hy‡× knx` nIqv mvÕ` web ivexq 

iv. Gi fvB Zvi mKj cwiZ¨³ m¤úwË `Lj Ki‡j Zvi ¯¿x ivm~j mv. Gi Kv‡Q Awf‡hvM 

Kivi ci Zvi DË‡i m~iv wbmvi 11-12 bs AvqvZ AeZxY© nq| GLv‡b Kb¨v GKRb n‡j 

m¤úwËi A‡a©K Avi `yB ev Z‡ZvwaK n‡j `yB Z…Zxqvsk gxivmx m¤úwË cv‡e g‡g© †NvlYv 

G‡m‡Q| Aewkó m¤úwË g„‡Zi fvB-‡evb cv‡e| DËivwaKvi m¤úwË eÈb e¨e¯’vcbvi GwU 

cÖ_g Avjøvn cÖ̀ Ë weavb| evsjv‡`‡k G weav‡bi Dci wfwË K‡i g„‡Zi fvB ev †ev‡biv hw`I 

m¤ú` †c‡q _v‡K| ev Í̄weK c‡ÿ G weavb mwVK bq; KviY ivm~j mv. Gi we`vq n‡R¡i c~‡e© 

DËivwaKv‡ii me©‡kl AeZxY© ÔKvjvjvÕ msµvšÍ Avqv‡Z g„‡Zi gxivmx m¤úwËi nK`vi n‡e 

Zvi fvB-†evb hw` wZwb wbtmšÍvb nb g‡g© kZ©v‡ivc Kiv n‡q‡Q| m~iv wbmvi 176 bs Kvjvjv 

                                                             
42

 Ô†Zvgv‡`i mšÍvb‡`i e¨vcv‡i Avjøvni wb‡ ©̀kbv nj GB †h, GKRb cyÎ, ỳBRb Kb¨vi mgvb wnm&mv cv‡e|Õ 

AvjKziAvb 4:11-12| ÔIqvjv`Õ k‡ãi A_© m`¨f~wgó wkï| †m Rb¨ ÔIqvjv`Õ k‡ãi gva¨‡g wkïcyÎ, 

wkïKb¨v ev wj½nxb A_ev wnRov mKj wkï‡K eySv‡e| kvn Avãyj nvbœvb, Kb¨v mšÍv‡bi DËivwaKvi: 

GKwU ch©v‡jvPbv, evsjv‡`k Rvb©vj Ae BmjvwgK _U, f-11, b¤̂i-16, RyjvB-wW‡m¤î-2015, c„. 131| 

43

 Avjøvn Zvqvjv e‡jb, ÒAvKvk gÐjx I c„w_exi AvwacZ¨ Avjøvn ZvqvjviB| wZwb hv B”Qv ZvB m„wó 

K‡ib| wZwb hv‡K B”Qv Kb¨v mšÍvb `vb K‡ib Ges hv‡K B”Qv cyÎ mšÍvb `vb K‡ib| A_ev `vb K‡ib cyÎ 

I Kb¨v DfqB Ges hv‡K B”Qv Zv‡K K‡i †`b eÜ¨v; wZwb me©Á, me©kw³gvb|Ó AvjKziAvb 42:49| 
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msµvšÍ AvqvZB cÖgvY K‡i g„‡Zi mšÍvb _vKve ’̄vq fvB-‡evb m¤úwË cv‡e bv|

44

 Avi cy‡Îi 

b¨vq Kb¨vI mšÍvb wn‡m‡e we‡ewPZ| Ab¨w`‡K m~iv wbmvi 33 bs Avqv‡Z Avjøvn Zvqvjv 

ÔwcZv gvZv I AvZ¥xq-¯R̂‡biv hv †i‡L hv‡eb Zv‡Z cª‡Z¨K‡K gvIjv evwb‡qwQÕ g‡g© †NvlYv 

w`‡q cyÎ‡`i mv‡_ Kb¨v‡`i‡KI AšÍf©©~³ K‡i‡Qb|

45

 Avevi A‡bK mvnvexi gZvgZ I 

Avãyjøvn web AveŸvm iv. Gi nv`xmwUI GLv‡b cÖvmw½K; wZwb e‡j‡Qb, m¤ú` g~‡j mšÍv‡bi 

Rb¨| Avjøvn Zvqvjv †mLvb †_‡K wcZv-gvZv I ¯̂vgx-¯¿x‡K wQwb‡q wb‡q wnm¨v w`‡q‡Qb|

46

 

Zvi G e³e¨ Ôm¤ú‡` mšÍv‡bi nK †ekxÕ G `vex‡K mZ¨vwqZ K‡i| 

7. cyÎ I Kb¨vi Ask 

Bmjv‡gi DËivwaKvi eÈ‡bi fvMx n‡e Zvi IqvwimMY| Ave~ ûivqivn (iv.) †_‡K ewY©Z 

ivm~jyjøvn m. Gi cÖwm× evYx,  

ÔAvwg gywgb‡`i cÖwZ Zv‡`i wb‡R‡`i †P‡qI †ewk `vwqZ¡evb| AZGe, Zv‡`i †KD 

hw` Ggb FY †i‡L gviv hvq, hv †kva Kivi mvg_©̈  Zvi wQj bv, Zvn‡j Zv †kva 

Kivi `vwqZ¡ Avgvi (Z_v gymwjg ivóªcÖav‡bi)| cÿvšÍ‡i †h e¨w³ m¤ú` †i‡L gviv 

hvq, †m m¤ú‡`i fvMx n‡e Zvi IqvwimMY|Õ

47

 

Avjøvn Zvqvjv e‡jb, Ô†Zvgv‡`i mšÍvb‡`i e¨vcv‡i Avjøvni wb‡`©kbv nj GB †h, GKRb cyÎ, 

`yBRb Kb¨vi mgvb wnm&mv cv‡e|Õ

48

 G Avqv‡Zi gva¨‡gB g~jZ wcZv-gvZvi cwiZ¨³ 

m¤úwËi  nK`vi nq cyÎ-Kb¨viv| Avi m¤ú` cvq ỳBRb Kb¨vi mgvb GKRb cyÎ|  

                                                             
44

 Ô†jv‡K †Zvgi wbKU e¨e ’̄v Rvb‡Z Pvq| ej, wcZv-gvZvnxb wbtmšÍvb e¨w³ m¤‡̂Ü †Zvgv‡`i‡K Avjøvn 

e¨e ’̄v Rvbv‡”Qb, †Kvb cyiæl gviv †M‡j †m hw` mšÍvbnxb nq Ges Zvi GK †evb _v‡K Z‡e Zvi Rb¨ 

cwiZ¨³ m¤úwËi Aa©vsk Ges †m hw` mšÍvbnxbv nq Z‡e Zvi fvB Zvi DËivwaKvix n‡e|Õ AvjKziAvb: 

4:176| 

45

 ÒAvi wcZv-gvZv I AvZ¥xq ¯̂R‡biv hv wKQz †Q‡o hv‡eb Zv‡Z cyiæl I bvixi cÖ‡Z¨K‡K Avgiv gvIjv 

evwb‡qwQ|Ó AvjKziAvb 4:33| G Avqv‡Z ewY©Z gvIjv k‡ãi A_© Aewkóvsk‡fvMx DËivwaKvix, hv‡K 

A‡b‡KB ÔAvmvevÕ bvg w`‡q _v‡Kb| myZivs wbw`©ó‡fvMx Aswk`viiv Ask †bIqvi ci cyÎ mšÍv‡bi g‡Zv 

Kb¨v mšÍvbI Avmvev wn‡m‡e (Aewkó‡fvMx wnmv‡e) evKx m¤úwË cv‡e| 

46

 nhiZ Avãyjøvn web AveŸvm, Avãyjøvn web hyev‡qi iv. mn wKQz msL¨K mvnvex I Ab¨ GK`j dzKvnvi g‡Z 

mšÍvb cyÎ nDK ev Kb¨v; †Kv‡bv ai‡Yi mšÍv‡bi Dcw ’̄wZ‡Z fvB-†evb †Kv‡bv DËivwaKvix e‡j we‡ewPZ 

n‡eb bv| †hgb nhiZ AvZv iv. †_‡K ewY©Z, wZwb e‡jb, ÒBe‡b AveŸvm ej‡Zb gv‡ji nK`vi n‡jb 

mšÍvbMY| †mLvb †_‡K Avjøvn Zvqvjv ¯̂vgx- ¿̄x‡`i Rb¨ wKQz m¤ú` wQwb‡q w`‡q‡Qb|Ó kvn Avãyj nvbœvb, 

Kb¨vmšÍv‡bi AwaKvi: GKwU mvwe©K ch©v‡jvPbv, evsjv‡`k Rvb©vj Ae BmjvwgK _U, f-17,bs-18, c„. 

154| Avãyi iv¾vK, wKZveyj dviv‡qR, (eqiæZ: `viæj wKZve-1978), c„. 38| Avj gyQvbœvd, f. 8, c„. 

458| 

47

 gynv¤§` Be‡b CmgvCj Avj eyLvix, AvjRvwg Avmmvnxn (eqiæZ: `vi Be‡b KvwQi, 1987), nv`xm bs- 

6350, c„. 442| 

48

 AvjKziAvb 4:11| 
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8. m¤ú` eÈ‡bi †ÿ‡Î Bmjv‡gi †gŠwjK „̀wófw½ 

gxiv‡mi KziAvwbK wb‡`©kbv Mfxifv‡e †`L‡j mn‡RB eySv hvq †h m¤ú` eÈ‡bi †ÿ‡Î 

Bmjvg †h †gŠwjK bxwZgvjv‡K mvg‡b †i‡L‡Q,Zv n‡jv e¨w³i Avw_©K `vqfvi I Zvi Pvwn`vi 

we‡ePbv| †m we‡ePbvq GKRb bvixi hveZxq e¨q wbe©v‡ni `vwqZ¡ †`qv n‡q‡Q Zvi cwiev‡ii 

cyiæl m`m¨‡`i Dci|

49

 †m KL‡bv wb‡Ri evev, KL‡bv fvB, KL‡bv ¯v̂gx Avevi KL‡bv 

mšÍv‡bi KZ…©Z¡vaxb _v‡K| Zvi hveZxq cÖ‡qvRb †gUvevi cvkvcvwk ˆbwZK `vwqZ¡ _v‡K Zv‡`i 

Dci| Hme cyiæl Zv‡`i wb‡R‡`i cÖ‡qvRb wb‡Riv †gUv‡bvi cvkvcvwk Zv‡`i Aaxb¯’ 

bvix‡`i †gŠwjK cÖ‡qvRb †gUveviI e¨e¯’v MÖnY Ki‡Z eva¨| A_P Bmjv‡g ewY©Z wb‡`©kbvq 

†Kv‡bv bvixiB Zvi wb‡Ri †gŠwjK cÖ‡qvRb †gUvevi K_v Zv‡K fve‡Z nq bv| †hgb wb‡¤§ 

wKQz aviYv Dc¯’vwcZ n‡jvÑ 

9.1 bvixi A_©‰bwZK e¨q wbe©v‡ni ¯îƒc 

e¨q wbe©v‡ni w`K we‡ePbv Ki‡j GKRb bvixi A_©‰bwZK Rxeb‡K `yB fv‡M fvM Kiv hvq| 

h_vÑ 

9.1.1 weevnc~e© mg‡q bvixi e¨qwbe©vn 

R‡b¥i ci †_‡K wb‡q weevn ch©šÍ GKRb bvixi hveZxq e¨q wbe©v‡ni `vwqZ¡ Zvi evev wKsev 

fvB‡`i Dci| Zv‡K Zvi wb‡Ri Avw_©K Pvwn`v †gUv‡bv wb‡q Gfv‡e Mj`Mg© n‡Z nq bv, 

†hfv‡e n‡Z nq ZviB cwiev‡ii GKRb cyiæl m`‡m¨i| cyiælwU‡K Zvi wb‡Ri mKj 

cÖ‡qvRb †gUvevi cvkvcvwk wb‡Ri weevn Ges msmvi MV‡bi j‡ÿ¨ Avw_©K cȪ ‘wZ wb‡Z nq| 

†hgbÑ  

Ave~ mvC` Avj-Ly`ix iv. †_‡K ewY©Z, wZwb e‡jb: ivm~jyjøvn m. e‡j‡Qb, †h e¨w³ 

wZbwU Kb¨vi fiY‡cvlY Ki‡jv, Zv‡`i‡K wkóvPvi †kLv‡jv, (mr cv‡Î) weevn `v‡bi 

e¨e¯’v Ki‡jv Ges Zv‡`i cÖwZ m`vPiY Ki‡jv, Zvi R‡b¨ RvbœvZ AeavwiZ|

50

  

†Kv‡bv †Kv‡bv eY©bvq wZb Rb †evb/ ỳB Rb †evb Ges †Kv‡bv †Kv‡bv eY©bvq wZb Kb¨v/ ỳB 

Kb¨v/GK Kb¨vi K_vI ewY©Z n‡q‡Q| G †_‡K cwi®‹vi eySv hvq †h, welqwU evev-fvBmn 

mKj AwffveK‡KB AšÍfz©³ K‡i Ges weev‡ni e¨e ’̄v bv Kiv ch©šÍ G `vwqZ¡ Ae¨vnZ _v‡K| 

ZvQvov nv`x‡m D‡jøwLZ Ae¨qwU e¨vcKv_©‡evaK, hv Øviv Ggb mij AwffveK‡KB eySvq, 

hviv †evb wKsev Kb¨v‡`i fiY †cvlY, wkÿv-`xÿv I weevn cÖ̀ v‡b wbôvi ¯v̂ÿi iv‡L| 

GgbwK Bmjvgx kvixqvi weavb Abyhvqx GKRb cyÎ cÖvßeq¯‹ n‡q †M‡j Zvi e¨w³MZ LiPvw` 

w`‡Z Zvi wcZv eva¨ bb|

51

 A_P Kb¨vwU‡K weevn w`‡q ¯^vgxi `vwq‡Z¡ bv †`qv ch©šÍ wcZv 

Zvi hveZxq LiP †gUv‡Z eva¨| wcZvi AeZ©gv‡b Zv Ki‡e Zvi `v`v, PvPv, fvB wKsev Ab¨ 

                                                             
49

 AvjKziAvb 2:236; Avey `vD`, nv`xm bs 5147; gymwjg, nv`xm bs 1002; gymbv`, nv`xm bs 4237| 

50

 myjvBgvb Be‡b Avj AvmAvm Avey `vD`, Avj mybvb, (evqiæZ: `viæj wdKi, 1987), nv`xm bs- 5147| 

51

 AvjKziAvb 6:152; 17:34; 18:82| 
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†Kv‡bv cyiæl AwffveK|

52

 wKš‘ GgbI cwievi Av‡Q g„Z e¨w³ †hLv‡b Zvi ¿̄x I eo Kb¨vi 

mv‡_ bvevjK mšÍvb †i‡L gviv hvb Ges ¯¿x I eo Kb¨vwU‡K msmvi cwiPvjbvi `vwqZ¡ wb‡Z 

nq| Bmjvgx kixqv Abyhvqx g„Z e¨w³i wcZv ev PvPv Zv‡`i Dci Awc©Z `vwqZ¡ cvjb bv 

Kivi Kvi‡Y A_ev †KDB bv _vKvi Kvi‡Y Ggb cwiw¯’wZ ˆZix nq| ZLb ¯¿x ev eo Kb¨v‡KB 

hveZxq A_©‰bwZK `vq `vwqZ¡ cvjb Ki‡Z nq| G A¯̂vfvweK msNwUZ cwiw¯’wZ Kv‡iv `vwqZ¡ 

Ae‡njv ev kiqx weavb Agv‡b¨i d‡j nIqvi d‡j gxivmx m¤úwË eÈb we‡ePbvq Kb¨v‡K 

msmv‡i we‡kl Ae`v‡bi Rb¨ gxivmx m¤úwËi †ekx Ask †`Iqvi †Kvb my‡hvM †bB| Z‡e 

wcZv-gvZv RxeÏkvq cyÎ-Kb¨v‡`i gv‡S m¤úwË mgvb fvM K‡i w`‡Z cv‡ib| G Qvov 

RxeÏkvq KvD‡K †ekx ev Kg w`‡Z cv‡ib bv|  

9.1.2 weevn cieZx© mg‡q bvixi e¨qwbe©vn 

weev‡ni ci ¿̄x hveZxq e¨q wbe©v‡ni `vwqZ¡ Zvi ¯̂vgxi| Dciš‘ weev‡nvËi Zvi wb‡Ri Kv‡Q 

GKUv wiRvf© dvÛ _vKvi e¨e¯’v Bmjvg K‡i‡Q| †m Zvi ¯v̂gxi KvQ †_‡K GKUv D‡jøL‡hvM¨ 

cwigvY †gvnivbv

53

 †c‡q _v‡K, hv Zvi Rb¨ wbtm‡›`‡n GKUv Avc`Kvjxb Znwej| 

evsjv‡`‡ki †cÖÿvc‡U †hŠZz‡Ki Kvi‡Y Ges mvgvwRK wewfbœ cÖ_v I wbq‡gi Kvi‡Y we‡qi 

mg‡q G gni wba©vi‡bi cwigvY wewfbœ n‡q _v‡K Ges Zv mgqg‡Zv ¯¿x‡K cÖav‡bi nvi LyeB 

Kg| A_P ¯¿x‡K gni cÖ̀ vb Kiv cÖ‡Z¨K gymwj‡gi Rb¨ diR| gnvb Avjøvn e‡jb, ÔAvi 

†Zvgiv ¯¿x‡`i gni †Lvjvg‡b Avb›`wP‡Ë w`‡q `vI| Z‡e Zviv wb‡RivB hw` mš‘ówP‡Ë 

(gn‡ii) wKQz Ask gvd K‡i †`q, Z‡e †ZvgivI mvb‡›` Zv MÖnY Ki‡Z cv‡iv|Õ

54

  

AZGe, GKRb Kb¨v †QvU wKsev eo GKUv dvÛ wb‡q G‡m Zvi mvsmvwiK Rxeb ïiæ 

Ki‡jv; A_P ˆ`evr †Kv‡bv ỳN©Ubv bv NU‡j nqZ Zvi †m dv‡Û †Kv‡bv w`bB nvZI †`Iqv 

jv‡M bv| cÿvšÍ‡i †h †jvKwUi mv‡_ Zvi weevn n‡jv †m nqZ `xN©w`b a‡i Avq †ivRMvi 

K‡i weev‡ni Rb¨ GKUv dvÛ Rgv K‡iwQj| Gevi †m dvÛ †_‡K †m Zvi ¿̄xi †gvnivbvmn 

weev‡ni Avbylw½K Ab¨vb¨ LiP †gUv‡Z eva¨| Dciš‘, weev‡ni ci †_‡K Zvi ¿̄xi hveZxq 

LiP †gUvevi `vwqZ¡I ZviB Dci| ¯¿x‡`i e¨q wbe©v‡ni `vwq‡Z¡i K_v Rvwb‡q gnvb Avjøvn 

e‡jb-  

†Zvgiv Zv‡`i fiY †cvlY †`‡e| m”Qj e¨w³ †`‡e Zvi (Avw_©K) m”QjZv Abyhvqx, 

Avi `wi ª̀ e¨w³ †`‡e Zvi mvg_©̈  Abyhvqx cÖPwjZ wbqg I hyw³ msMZ cwigv‡Y| GwU 

Kj¨vYcivqY‡`i Dci Av‡ivwcZ GKwU KZ©e¨|

55

 

                                                             
52

 Z‡`e| 

53

 Aviex ÔgniÕ kãwU‡K evsjvq Avgv‡`i mgv‡R †gvnivbv ejv nq| weevn Kivi Rb¨ ¯̂vgxi cÿ †_‡K ¿̄x‡K 

GB gni cÖ̀ vb Kiv dih| gni weev‡ni cÖv°v‡jB wba©viY K‡i wb‡q Zv cÖ̀ vb Ki‡Z nq| Z‡e ¿̄xi 

m¤§wZµ‡g Zv c‡iI cwi‡kva Kiv hvq| 

54

 AvjKziAvb 4:4| 

55

 AvjKziAvb 2:236| AvqvZwU‡Z hw`I ZvjvKcÖvßv‡`i fiY-†cvl‡Yi e¨vcv‡i ejv n‡q‡Q, Zv weevn 

eÜ‡b _vKv ¿̄x‡`i †ejvq eis Av‡iv †ewk cÖ‡hvR¨|  
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Ave~ gvmE` Avj ev`ix iv. †_‡K ewY©Z, wZwb bex m. †_‡K eY©bv K‡ib †h, wZwb e‡jb- 

Ôgymwjg hLb Avjøvni wbKU mvIqve cÖvwßi Avkvq cwiev‡ii Rb¨ e¨q K‡i, ZLb Zv Zvi 

Rb¨ mv`vKvn e‡j MY¨ nq|Õ

56

 G e¨vcv‡i ÔAvgi Beb DgvBq¨v iv. Gi eY©bvwU Av‡iv 

e¨vcKv_©K| wZwb ivm~jyjøvn m. †K ej‡Z ï‡b‡Qb †h, Zzwg †Zvgvi cwiev‡ii cÖwZ hZ ai‡bi 

`vwqZ¡ cvjb K‡iv, Zv meB mv`vKvn|

57

 ïay ZvB bq, mvg_©̈  _vKv m‡Ë¡I †Kv‡bv ¯v̂gx 

cwiev‡ii fiY-†cvl‡Y Mwogwm Ki‡j ivm~jyjøvn m. b¨vqmsMZfv‡e ¯v̂gxi AbygwZ QvovB 

Zvi m¤ú` †_‡K e¨q Kivi e¨vcv‡iI AbygwZ cÖ̀ vb K‡i‡Qb| A_P ¯v̂gxi A_© m¼U _vK‡jI 

¯¿x‡K KL‡bv ¯̂vgxi fiY-†cvl‡Yi `vwqZ¡ Bmjvg †`qwb| Z‡e cÖ‡qvR‡b I cwiw¯’wZi Kvi‡Y 

kiqx weavb cvj‡bi gva¨‡g m¼U †gvKvwejvq ¯¿x A_© DcvR©‡b Bmjv‡g †Kvb wb‡la †bB|  

9.2 AwffveK I e¨e ’̄vcbvi `vwqZ¡ 

wcZvi AeZ©gv‡b mvaviYfv‡e †Q‡jB n‡jv msmv‡ii KZ©v| wKš‘ e¨wZµg Qvov AwaKvsk 

cwiev‡iB †Q‡j nq msmv‡ii cieZx© KY©avi| cwiev‡ii mKj A_©‰bwZK Kvh©µg Zv‡KB 

cwiPvjbv Ki‡Z nq| Gme we‡ePbv K‡iB gnvb Avjøvn cyÎ‡`i‡K Kb¨v‡`i †P‡q fvM †ewk 

w`‡q‡Qb| cyiæl‡`i G wekvj `vwqZ¡ Ges Gi Kvi‡Y Zv‡`i †h gh©v`v †`qv n‡q‡Q †m K_v 

gnvb Avjøvn cweÎ KziAv‡b my¯úófv‡e †NvlYvI K‡i‡Qb| Avjøvn Zvqvjv e‡jb,  

Ôcyiæliv bvix‡`i AwffveK I e¨e¯’vcK| KviY, Avjøvn Zv‡`i G‡Ki Dci 

Aci‡K †kÖôZ¡ w`‡qB m„wó K‡i‡Qb| ZvQvov cyiæliv Zv‡`i (bvix‡`i) R‡b¨ 

wb‡R‡`i ab-m¤ú` e¨q K‡i| (Kv‡RB) mZx mvaŸx ¯¿xiv (¯v̂gxi) AbyMZ n‡q 

_v‡K| Zviv ¯̂vgxi Abycw ’̄wZ‡Z wndvhvZ K‡i Avjøvn Zv‡`i‡K hv wndvhvZ Kivi 

wb‡ ©̀k w`‡q‡Qb|

58

  

myZivs bvix‡`i Dci cyiæl‡`i AwffveK‡Z¡i Ab¨Zg KviY n‡”Q, Zv‡`i mvgvwRK wbivcËv 

I A_©‰bwZK Pvwn`v c~i‡Y cyiæ‡li f‚wgKv| GB f‚wgKv cvj‡bi Rb¨ Avw_©K m”QjZv Ab¨Zg 

cÖavb wbqvgK weavq gnvb Avjøvn m¤ú` eÈ‡b cyiæl‡`i‡K bvix‡`i Zzjbvq gxivmx m¤úwË‡Z 

AwaK Ask w`‡q‡Qb| g~jZ G Kvi‡YB GKRb fvB‡K Bmjvg Zvi †ev‡bi Zzjbvq gxivmx 

m¤úwËi fvM †ewk w`‡q‡Q|  

G cÖm‡½ kvBL gynv¤§` ÔAvjx Avm&& mve~bx in. GKwU my›`i D`vniY †U‡b‡Qb| wZwb e‡j‡Qb-  

†Kvb e¨w³ hw` Zvi g„Zz¨Kv‡j wZb nvRvi wiqvj

59

 Ges GKwU †Q‡j I GKwU †g‡q 

†i‡L hvq| Bmjv‡gi DËivwaKvi weavb g‡Z, †Q‡jwU GLvb †_‡K ỳB nvRvi wiqvj 

Ges †g‡qwU GK nvRvi wiqvj cv‡e| GgZve¯’vq †Q‡jwU hw` weevn Ki‡Z wM‡q Zvi 

                                                             
56

 gymwjg Be‡b nv¾¡vR Avj wbmvc~ix, Avj gymbv` Avj mvnxn, (evqiæZ: `vi Bqvnwnqv Avj Zziv` Avj 

Avivwe, 1615 wnRix), nv`xm bs-1002| 

57

 Avey nvwZg gynv¤§` Be‡b wneŸvb, Avj gymbv` Avm mnxn&, (evqiæZ: gyAvm&mvmvZz Avj wimvjvn, 1993), 

nv`xm bs-4237|  

58

 AvjKziAvb 4:34| 

59

 †mŠw` Avi‡e cÖPwjZ gy`ªv‡K wiqvj e‡j|  



Rajshahi University Law Review Vol. X, Dec. 2019 

Page | 238 
 

beeay‡K `yB nvRvi wiqvj †gvnivbv w`‡q †`q, Zvn‡j †m wi³n Í̄ n‡q hvq| 

Aciw`‡K †g‡qwUi weevn n‡j †m Zvi ¯v̂gxi KvQ †_‡K `yB nvRvi wiqvj †gvnivbv 

†cj| evevi †_‡K cÖvß GK nvRv‡ii mv‡_ GLb Av‡iv `yB nvRvi wg‡j †m †gvU wZb 

nvRvi wiqv‡ji gvwjK n‡jv| A_P Zvi fvB wcZvi m¤ú` †_‡K Zvi wØ¸Y †c‡qI 

GLb wi³n¯Í| GiB gv‡S Zv‡K msmv‡ii hveZxq e¨qfvi enb Ki‡Z n‡e| cÿvšÍ‡i 

†ev‡bi wZb nvRvi wiqvj msiwÿZ †_‡K hv‡e| KviY †Kv‡bv cÖKvi Avw_©K `vqfviB 

Zvi Dci †bB|

60

  

9.3 mg‡qi we‡ePbvq DËivwaKv‡ii Ae¯’vb 

G cÖm‡½ W. gynv¤§` ÔAv¤§vivn gxivm msµvšÍ W. mvjvn DÏxb myjZv‡bi eB‡qi f‚wgKv 

wj‡L‡Qb, gxivm eÈ‡bi †ejvq †h ZviZg¨ Zv bvix wKsev cyiæl we‡ePbvq bq; eis Zvi wfwË 

n‡jv wZbwU; 

GK. g„Z e¨w³i Iqvwi‡mi ˆbK‡U¨i (m¤ú‡K©i) ¯Íi| A_©vr g„Z e¨w³i mv‡_ 

Iqvwi‡mi m¤úK© hZ Kv‡Qi n‡e gxivmx As‡k Zvi cÖvc¨I ZZ †ewk n‡e|  

`yB. mg‡qi we‡ePbvq DËivwaKvix‡`i Ae¯’vb| A_©vr †hme DËivwaKvixi RxebKvj 

mvg‡b Pjgvb Z_v hv‡`i Avqy®‹vj mvaviYfv‡e †ewk nIqvi K_v, Zv‡`i gxivm †ewk| 

cÿvšÍ‡i hv‡`i RxebKvj wcQ‡b Pjgvb Z_v hv‡`i Avqy®‹vj dzwi‡q hvevi c‡_, Zv‡`i 

gxivm Kg| G‡ÿ‡Î cyiæl wKsev bvixi †Kv‡bv welq †bB| †hgb, g„Ze¨w³i †g‡q Zvi 

(g„Ze¨w³i) gv‡qi †P‡q fvM †ewk cvq; A_P Zviv `yBR‡bB bvix| GgbwK †m (†g‡q) 

g„Ze¨w³i wcZvi †P‡qI fvM †ewk cvq| GKBfv‡e †Q‡j wcZvi †P‡q fvM †ewk cvq; A_P 

Zviv ỳBR‡bB cyiæl|  

wZb. Bmjvgx kvixqvn †h mKj A_©‰bwZK `vqfvi †Kv‡bv Iqvwi‡mi Dci Av‡ivc 

K‡i †m we‡ePbvqI gxivm eÈ‡b ZviZg¨ nq|

61

  

G¸‡jvB n‡jv gxivm eÈ‡b bvix Ges cyiæ‡li g‡a¨ ZviZ‡g¨i Avmj wfwË| gnvb 

Avjøvn GKwU †Q‡j‡K `yBwU †g‡qi mgvb fvM w`‡Z e‡j‡Qb| KviY †Q‡jwU GLv‡b †g‡qwUi 

mg¯Í‡ii nIqv m‡Ë¡I Zvi Dci Ab¨ GKwU †g‡q Z_v Zvi ¯¿xi `vwqZ¡ ewZ©‡q‡Q| A_P 

†g‡qwUi e¨qfvi en‡bi `vwqZ¡ c‡o‡Q Zvi mv‡_ mswkøó Av‡iKwU cyiæl Z_v Zvi ¯v̂gxi 

Dci| G `„wó‡KvY †_‡K Bmjvg †Q‡jwUi cÖwZI Ryjyg K‡iwb; eis †g‡qwU‡K Av‡iv gh©v`vevb 

K‡i‡Q Gfv‡e †h, Avc`Kv‡j Zvi Rb¨ GKwU A_©‰bwZK Aej¤‡̂bi e¨e¯’v K‡i‡Q| Z‡e GB 

†Q‡j I †g‡qi gv‡S 2t1 Gi wfwË‡Z m¤ú` eÈ‡bi welqwU ïaygvÎ gxivmx m¤úwË eÈ‡bi 

†ÿ‡Î cÖ‡hvR¨| RxeÏkvq †Kvb e¨w³ †Kvb wKQz mšÍvb‡`i gv‡S eÈb K‡i w`‡Z PvB‡j mgvb 

                                                             
60

 gynv¤§` Avjx Avj mveybx, Avj gvIqvwim wdkkvwiq¨vn Avj Bmjvwgq¨vn wd `vwej wKZve Iqvmmybœvn,     

(Kvq‡iv: `vi Avj mveybx, 5g ms¯‹iY, 1407 wnRix), c„. 20| 

61

 mvjvDwÏb myjZvb, gxivm Avi gviAvZ  Iqv Kvw`qv Avj gymvIqvZ, (Kvq‡iv: `vi bvn`v Avjwgmi, 

1999), c„. 3-5| 
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`yBfvM K‡i w`‡Z n‡e| †Kvbµ‡gB Gi e¨wZµg Kiv hv‡e bv| e¨w³i g„Zz¨ ci gxivmx 

m¤úwË eÈb e¨e¯’vcbvq 2t1 Gi weavb gnvb Avjøvni wb‡`©kbv| GB wb‡`©kbv eY©bvi †k‡l 

m~iv wbmvi 11 bs Avqv‡Zi †k‡l Avjøvn Zvqvjv †Nvlbv w`‡q‡Qb GB e‡j †h ÔDcKv‡i †K 

†Zvgv‡`i wbKUZi Zv †Zvgiv AeMZ bI, wbðqB GwU Avjøvni weavbÕ|

62

 Avi D³ m~ivi 13 

Ges 14 bs Avqv‡Z GB weavb‡K mxgv wn‡m‡e †Nvlbv w`‡q Zv cvj‡bi Avek¨KZv Ges 

cvj‡bi gva¨‡g RvbœvZ jvf Ges GB weavb bv †g‡b mxgvjsNb Ki‡j ¯’vqx Rvnvbœv‡gi K_v 

ejv n‡q‡Q|

63

  

10. cyiæl‡`i‡K m¤ú‡`i fvM †ewk †`qvi KviY we‡kølY 

GK_v A¯x̂Kvi Kivi †Kv‡bv Dcvq †bB †h, Bmjv‡gi DËivwaKvi weav‡b cyiæl 

DËivwaKvix‡`i‡K †Kv_vI †Kv_vI bvix DËivwaKvix‡`i Zzjbvq Ask †ewk †`qv n‡q‡Q| 

Z‡e †m †ÿ‡Î gnvgwng ¯ªóvi weÁvbgq I Bbmvdc~Y© weav‡bi e¨vcv‡i wek¦v‡mi KgwZ 

_vK‡j msk‡qi m„wó nIqv A¯v̂fvweK bq| ZvB †Kv_vq †Kv_vq Ges †Kb GKRb cyiæl 

DËivwaKvix‡K gxivmx m¤úwË †ewk †`qv n‡jv Zv Rvbv cÖ‡qvRb| DËivwaKvi eÈ‡b Bmjvg 

†h „̀wófw½wU mvg‡b †i‡L‡Q Zv n‡jv- g„Z e¨w³i mv‡_ m¤ú‡K©i w`K †_‡K †K Av‡M Ges †K 

wc‡Q? Kvi cÖwZ g„Z e¨w³i `vqfvi Kx cwigvY wQj? Ges g„Zz¨i ci H g„Ze¨w³i †i‡L 

hvIqv Iqvwim‡`i e¨vcv‡i Kvi `vqe×Zv KZUzKz? A_ev †m †eu‡P _vK‡j Zvi cÖwZ Kvi 

`vwqZ¡ KZ©e¨ †ewk wQj? BZ¨vKvi welq¸‡jv we‡ePbvq ivLv n‡q‡Q| G cÖm‡½ kvBL mve~bx

64

 

cÖ‡kœi AeZviYv K‡i e‡jb, GKRb bvix cyiæ‡li Zzjbvq (kvixwiKfv‡e) `ye©j weavq †m 

A‡_©i AwaK gyLv‡cÿx, ZeyI Bmjvg †Kb Zv‡K cyiæ‡li A‡a©K fvM w`‡jv? Ggb cÖ‡kœi m„wó 

nIqv A¯v̂fvweK bq| Gici wZwb Gi Reve w`‡q e‡jb- Bmjvgx kvixÕAvq gxivm eÈ‡b 

wbtm‡›`‡n eûwea wngKvZ i‡q‡Q| Zb¥‡a¨ wb‡¤œv³ cuvPwU wnKgvZ Z_v KviY AZ¨šÍ 

my¯úóiƒ‡c cÖwZfvZ nq| Avi Zv n‡jv-  

GK. GKRb bvixi e¨w³MZ cÖ‡qvRb I Pvwn`v mxgve× bv n‡jI A_©‰bwZK e¨q 

wbe©v‡ni eva¨evaKZvq wZwb cyiæ‡li Zzjbvq AwaKZi myweavRbK Ae¯’v‡b _v‡Kb| †Kbbv, 

Zvi e¨qwbe©v‡ni `vwqZ¡ Zvi ¯v̂gxi, †Q‡ji, A_ev wcZvi, wKsev fvB‡qi, Ab¨_vq Aci 

†Kv‡bv wbKUvZ¥xq cyiæ‡li| gnvb Avjøvn e‡jb: Ô(ev”Pvi wcZvi AeZ©gv‡b ¯Íb¨`vbKvixYx 

gv‡qi cÖwZ) Iqvwim‡`i `vwqZ¡ KZ©e¨ Zvi (wcZvi) Abyiƒc|Õ

65

 G cÖm‡½ mvnxn Ges mybv‡bi 

cÖvq mKj MÖ‡š’B nv`xm G‡m‡Q| Bgvg wZiwghxmn †KD †KD G wb‡q Avjv`v Aa¨vqI iPbv 

K‡i‡Qb| Bebyj gybKvw`i iv. †_‡K ewY©Z †h, bex m. e‡j‡Qb:  

                                                             
62

 AvjKziAvb 4:11| 

63

 AvjKziAvb 4:13-14| 

64

 gynv¤§` Avjx Avj mveybx, Avj gvIqvwim wdkkvwiq¨vn Avj Bmjvwgq¨vn wd `vwej wKZve Iqvmmybœvn, 

(Kvq‡iv: `vi Avj mveybx, 5g ms¯‹iY, 1407 wnRix), c„. 18-19| 

65

 AvjKziAvb 2:233| 
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Kv‡iv hw` wZbwU †g‡q A_ev wZbwU †evb _v‡K Ges †m Zv‡`i e¨qfvi enb K‡i, 

Zv‡`i‡K AvkÖq †`q, Zv‡`i mv‡_ mym¤úK© iÿv K‡i P‡j, Zvn‡j †m Rvbœv‡Z cÖ‡ek 

Ki‡e| Zviv ej‡jb hw` `yBRb nq? wZwb ej‡jb: hw` `yBRb nq, ZeyI| Zviv 

(eY©bvKvixMY) e‡jb, Avgv‡`i g‡b nq Zviv GKR‡bi K_vI e‡j‡Qb|

66

 

`yB. cyiæ‡li b¨vq Aci Kv‡iv e¨qwbe©v‡ni `vwqZ¡I bvixi Dc‡i †bB| A_P wb‡Ri 

cwievimn wbKUvZ¥xq‡`i e¨q wbe©vn Kiv GKRb cyiæ‡li Dci IqvwRe|  

gnvb Avjøvn e‡j‡Qb:  

mvg_©̈ evbiv wb‡R‡`i mvg_©̈  Abyhvqx e¨qfvi wbe©vn Ki‡e| Avi hvi RxweKv mxwgZ, 

†m e¨q Ki‡e Avjøvn hv w`‡q‡Qb Zv †_‡KB| Avjøvn hv `vb K‡i‡Qb Zvi †P‡q †ewk 

†evSv wZwb †Kv‡bv e¨w³i Dci Pvcvb bv| Avjøvn KvwV‡b¨i ci mnRZv `vb K‡ib|

67

  

wZb. GKRb cyiæ‡li Avw_©K `vqfvi A‡bK| ZvB Zvi A_©‰bwZK Pvwn`vI GKRb 

bvixi Zzjbvq A‡bK †ewk| cyiæ‡li `vqfvi welqK gnvb Avjøvni evYx c~‡e© Av‡jvPbv Kiv 

n‡q‡Q|

68

  

Pvi. GKRb cyiæl‡K Zvi ¿̄xi †gvnivbv Av`vq Ki‡Z nq| ZvQvov ¿̄x Ges 

mšÍvb‡`i evm¯’vb I fiY-†cvl‡Yi e¨e¯’vI Zv‡KB Ki‡Z nq| GgbwK ¯v̂gxi AeZ©gv‡bI 

†m AvkÖqnxb/wec`MȪ Í bq| cyiæ‡li Dci †gvnivbv Av`v‡qi eva¨evaKZv wel‡q Avjøvni 

wb‡`©k m¤ŵjZ AvqvZ BZtc~‡e© D‡jøL Kiv n‡q‡Q|

69

 Ab¨ Avqv‡Z Avjøvn e‡jb:  

mšÍv‡bi wcZvi `vwqZ¡ n‡jv mšÍv‡bi gv‡qi LvIqv civi e¨qfvi enb Kiv 

b¨vqmsMZfv‡e| Kv‡iv Dci Zvi mv‡a¨i evB‡i †evSv Pvcv‡bv wVK bq| †Kv‡bv 

gv‡K Zvi mšÍv‡bi Kvi‡Y Kó †`qv hv‡e bv Ges †Kv‡bv wcZv‡KI Zvi mšÍv‡bi 

Kvi‡Y Kó †`qv hv‡e bv| (mšÍv‡bi wcZvi AeZ©gv‡b ¯Íb¨`vbKvwiYx gv‡qi cÖwZ) 

Iqvwim‡`i `vwqZ¡ KZ©e¨ Zvi (wcZvi) Abyiƒc|

70

  

cuvP. cwiev‡ii mK‡ji wkÿv I wPwKrmvi e¨qfviI GKRb cyiæl‡KB enb Ki‡Z 

nq| G cÖm‡½ KziAvb I mybœvni ewY©Z Dchy©³ `jxjvw` QvovI Av‡iv wewfbœ `jxq we`¨gvb| 

†hgb Rvwei iv. e‡jb, gnvbex m. e‡j‡Qb:  

Ô†h e¨w³ wZbwU Kb¨v mšÍv‡bi fiY-†cvlY Ki‡jv, Zv‡`i mKj cÖ‡qvRb †gUv‡jv, 

Zv‡`i cÖwZ `qv cÖ̀ k©b Ges m`vPiY Ki‡jv, †m Rvbœv‡Z hv‡e| (eY©bvKvix e‡jb) 

A_ev wZwb e‡j‡Qb, †h Avgvi mv‡_ Rvbœv‡Z hv‡e|Õ

71
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 Avãyi iv¾vK Be‡b ûgvg Avj mvbvbx, Avj gymvbœvd, (evqiæZ: Avj gvKZvevn Avj Bmjvwgq¨vn, 1403 

wnRix), nv`xm bs-1697| 

67

 AvjKziAvb 65:7| 

68

 AvjKziAvb 2:236| 

69

 AvjKziAvb 4:4| 

70

 AvjKziAvb 2:233| 

71

 Avãyjøvn Be‡b gynv¤§` Be‡b Avwe kvBev, Avj gymvbœvd, (wiqv`: gvKZvevn Avj iæk`, 1409 wnRix), c„. 

71-72| 
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AZGe, GwUB Bbmv‡di `vwe †h, cyiælwUi Avw_©K `vqfvi †h‡nZz †ewk, ZvB Zv‡K m¤ú‡`i 

fvMI †`qv n‡e †ewk| Z‡e GK_vI Ab¯x̂Kvh© †h, gnvb Avjøvn GKRb cyiæl‡K bvixi wØ¸Y 

DËivwaKvi †`qvi cvkvcvwk GKRb bvix‡KI cig `qv I AbyMÖ‡n Av”Qvw`Z K‡i‡Qb| †m 

DËivwaKvi cÖvwß‡Z wVKB kvwgj nq; wKš‘ m¤ú` Avni‡Yi Rb¨ Kó ¯̂xKvi Ki‡Z †m eva¨ 

bq| m¤ú` e¨‡qi †Kv‡bv LvZB Zvi Dci eZ©vq bv; A_P †m Zvi fvM wb‡q Zv mÂq Ki‡Z 

cv‡i|  

cÖm½Z Av‡iKwU welqI ¯úó K‡i †bqv cÖ‡qvRb †h, mKj †ÿ‡ÎB Bmjvg GKRb cyiæl‡K 

bvixi Zzjbvq m¤ú‡`i fvM †ewk †`qwb| Bmjv‡gi DËivwaKvi weav‡b mvaviY wbq‡g bvix I 

cyiæ‡li gxivm eÈ‡bi †ÿ‡Î wb‡¤œv³ wZbwU aviv i‡q‡Q|

72

  

1. KL‡bv KL‡bv GKB Í̄i Ges Awfbœ Ae¯’vb nIqv m‡Ë¡I cyiæl m`m¨wU Askx`vi nq bv; 

A_P bvix m`m¨wU Askx`vi n‡q _v‡K| †hgb- 

K. g„Ze¨w³i bvbv-bvbx RxweZ _vK‡j bvbv DËivwaKvix n‡e bv; wKš‘ bvbx Zvi 

DËivwaKvwiYx n‡e|  

L. g„Ze¨w³i †`ŠwnÎ (†g‡qi N‡ii †Q‡j) Ask cv‡e bv; wKš‘ Zvi †cŠÎx (†Q‡ji 

N‡ii †g‡q) Ask cv‡e| Bmjv‡gi DËivwaKvi eÈb bxwZgvjvq gwnjv Askx`vi‡`i 

AMÖvwaKvi cÖvwßi GwU Av‡iKwU ev¯Íe D`vniY|  

2. KL‡bv KL‡bv bvix Ges cyiæl mgvb Askx`viI nq| †hgbÑg„Ze¨w³i wcZv-gvZv Ges 

mšÍvbvw` bv _vK‡j Zvi fvB-†evb Df‡qB mgvb Ask cvq| Avj-KziAv‡b G‡m‡Q:  

hw` Ggb †Kv‡bv cyiæl ev bvix gviv hvq, hvi mšÍvb †bB Ges evev-gvI †eu‡P †bB, 

Z‡e (ˆewc‡Îq) GKRb fvB Ges GKRb †evb Av‡Q, †m †ÿ‡Î Zviv cÖ‡Z¨‡KB Q‡qi 

GK Ask cv‡e| wKš‘ GKvwaK n‡j Zviv cÖ‡Z¨‡KB GK Z…Zxqvs‡k mgvb Askx`vi 

n‡e| Gme eÈb n‡e (g„Ze¨w³i) ImxqvZ I FY cwi‡kva Kivi ci|

73

 

wewkó gydvmwmi Ave~ ÔAvew`jøvn Avj-KziZzex (g„. 671 wn.) in. e‡jb: ÔAvwjgMY G 

e¨vcv‡i HKg‡Z¨ †cuŠ‡Q‡Qb †h, GB Avqv‡Z fvB-†evb ej‡Z ˆewc‡Îq fvB-†evb‡K eySv‡bv 

n‡q‡Q|

74

  

3. Avevi KL‡bv KL‡bv bvix cyiæ‡li A‡a©K Ask cvq| †hgb-  

g„Ze¨w³i Kb¨v Ges †evb Zv‡`i mv‡_ fvB _vK‡j fvB‡qi A‡a©K cv‡e| †Kbbv gnvb Avjøvn 

G e¨vcv‡i ¯úó †NvlYv w`‡q‡Qb †h, †Zvgv‡`i mšÍvb‡`i DËivwaKvi m¤ú‡K© Avjøvn 

†Zvgv‡`i‡K IwmqvZ (wb‡`©k) Ki‡Qb; GK †Q‡j mšÍvb cv‡e ỳB †g‡q mšÍv‡bi mgvb|

75
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 gynv¤§` Avãyi ivngvb, Bmjv‡g DËivwaKvi AvBb, (XvKv: evsjv‡`k BmjvwgK †m›Uvi, 2009), c„. 71-

72|  
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 AvjKziAvb 4:12| 
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 gynv¤§` Be‡b Avjx Avm mvIKvbx, dvZûj K¡v`xi, (evqiæZ: Avj gvK¡Zvevn Avj Avmwiq¨vn, 1996), 1g 

LÛ, c„. 547| 
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Bmjv‡gi DËivwaKvi AvB‡bi G eÈb bxwZ‡Z fvB Zvi †ev‡bi †P‡q wØ¸Y m¤ú` †c‡q‡Q| 

G‡ÿ‡Î g~jZ Avw_©K `vqfvi I `vwqZ¡ KZ©‡e¨i K_v we‡ePbv K‡iB GKRb cyiæl‡K gnvb 

Avjøvn DËivwaKvi eÈ‡b GKRb bvixi Zzjbvq †ewk w`‡q‡Qb| GwU AZ¨šÍ †hŠw³K Ges 

b¨vqwePvi I Bbmv‡di `vex| GLv‡b Av‡iv GKwU welq ¯§Z©e¨ †h, fvB/†Q‡j‡K Bmjvg 

hvwej dziƒh evbvqwb; A_P †evb/†g‡q‡K hvwej dziƒh evwb‡q‡Q| fvB/†Q‡j‡K evwb‡q‡Q 

ÔAvmvevn ev Aewkó‡fvMx| A_©vr hvwej dziƒh‡`i‡K †`Iqvi ci hv _vK‡e Zv Zviv cv‡e| 

ZvQvov fvB-†evb ev †Q‡j-†g‡q GKmv‡_ _vK‡j †h‡nZz †evb Ges †g‡qwUI Zvi fvB‡qi 

mv‡_ ÔAvmvevn n‡q hvq, G‡ZB cÖgvwYZ nq †h, fvB/†Q‡jwU‡K AwZwi³ Avw_©K `vqfvi 

†`qvi Kvi‡YB GLv‡b Zvi fvM †ewk †`qv n‡q‡Q|  

11. cyiæl‡`i  m¤ú` †ekx †`Iqvi †ÿÎ we‡kølY 

Bmjv‡gi DËivwaKvi AvB‡b GKRb cyiæl cÖavbZ wZbwU RvqMvq bvixi Zzjbvq m¤ú‡`i 

Ask †ewk †c‡q _v‡K| Avi Zv n‡jv: 

GK.  Zvi evev-gvi †i‡L hvIqv m¤ú‡` †m Zvi †ev‡bi Zzjbvq fvM †ewk cvq|  

`yB.  †m Zvi fvB/†ev‡bi †i‡L hvIqv m¤ú‡` †ev‡bi Zzjbvq fvM †ewk cvq| GwU wbQK 

G Kvi‡YB †h, Zvi wb‡Ri Ges Zvi Aaxb¯’ A‡b‡Ki †`Lvïbvi `vwqZ¡ Zvi Dci b¨¯Í _v‡K| 

†ÿÎ we‡k‡l †h †ev‡bi †P‡q Zv‡K †ewk fvM †`qv n‡jv Zvi fiY-†cvl‡Yi `vwq‡Z¡I GB 

fvBwUi Dc‡iB b¨¯Í|  

wZb.  ¯v̂gxi g„Zz¨i ci ¿̄x Zvi m¤ú‡` †h fvM cvq, ¿̄xi g„Zz¨i ci ¯̂vgx Zvi m¤ú‡` †m 

Zzjbvq †ewk fvM cvq| G‡ÿ‡ÎI ¿̄xi †i‡L hvIqv m¤ú‡` ¯̂vgxi fvM †ewk nIqvi hyw³ 

n‡jv- ¿̄xi RxeÏkvq Zvi cÖwZ GB ¯v̂gxB me‡P‡q †ewk Avw_©K e¨qeivÏ K‡iwQj Ges g„Zz¨i 

ciI Zvi †i‡L hvIqv Iqvwim‡`i †`Lvïbvi `vwqZ¡ Zv‡KB †ewk cvjb Ki‡Z n‡e| cÿvšÍ‡i 

¯v̂gxi †i‡L hvIqv m¤ú‡` ¯¿x‡K A‡bK †ewk fvM w`‡jI Zv Zvi RxeÏkvq H g„Z ¯̂vgxi 

Ea©Zb wKsev Aat¯Íb Iqvwim‡`i †ejvq ZZ †ewk Kv‡R jvMvi m¤¢vebv G‡Kev‡iB ÿxY| 

cÿvšÍ‡i Zvi g„Zz¨i ci H m¤ú‡`i AwaKvsk wba©vwiZ As‡ki cÖvcK n‡e Zvi wcZ…K‚‡ji 

AvZ¥xqMY Ges Zvi cieZx© ¯v̂gx| m¤ú` eÈb msµvšÍ weavb bvwh‡ji GK ch©v‡q gnvb 

Avjøvn Avgv‡`i‡K mZK© K‡i w`‡q e‡j‡Qb: 

†Zvgiv †Zv Rv‡bv bv, †Zvgv‡`i evev-gv I mšÍv‡bi g‡a¨ †Zvgv‡`i Rb¨ jv‡fi 

w`K †_‡K †K †ewk wbKUeZx©? (DËivwaKvi eÈb Ges eÈ‡bi GB nvi) gnvb 

Avjøvn KZ…©K wba©vwiZ| wbðqB Avjøvn me©Ávbx Ges cwic~Y© cÖÁvi AwaKvix|

76

  

AvqvZwUi ïiæ‡Z gv-evev I mšÍvb-mš‘wZi gxivm eY©bvi ci cieZx© Avqv‡Z Ab¨vb¨ 

Iqvwi‡mi eY©bvi Av‡MB gvSLv‡b GK_v e‡j gnvb Avjøvn Avgv‡`i‡K mZK© K‡i w`‡jb †h, 

Zuvi eÈb wb‡q †Kv‡bviƒc mskq wKsev cÖkœv‡ivc Kivi AeKvk †bB| wZwb gnvÁvbx I 

cÖÁvgq| cieZx© Avqv‡Z Av‡iv KZK Iqvwi‡mi m¤ú` eÈ‡bi ci wZwb Avk¦̄ Í Ki‡jb †h:  
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G¸‡jv (gxiv‡mi e¨vcv‡i) Avjøvni wba©vwiZ mxgvbv| Avi †h †KD (G‡ÿ‡Î) Avjøvn 

I Zuvi ivm~‡ji AvbyMZ¨ Ki‡e, wZwb Zv‡K Ggb RvbœvZmg~‡n cÖ‡ek Kiv‡eb, 

†h¸‡jvi Zj‡`k w`‡q b`-b`x cÖevwnZ i‡q‡Q| †mLv‡b Zviv wPiKvj _vK‡e| Avi 

GUvB gnvmvdj¨|

77

  

ciÿ‡Y wZwb Avevi K‡Vvi kvw Í̄i e¨vcv‡i c~e©vfvm w`‡q cwi®‹vi Rvwb‡q w`‡jb †h, G weavb 

Zuvi iwPZ| myZivs Gi we‡ivwaZv Kivi cwiYwZ AZ¨šÍ fqven| gnvb Avjøvn Zvqvjv e‡jb, 

ÔAvi †h †KD Avjøvn Ges Zuvi ivm~‡ji wb‡`©k Agvb¨ Ki‡e Ges Zuvi (Avjøvni wba©vwiZ) 

mxgvbv jsNb Ki‡e, wZwb Zv‡K Rvnvbœv‡gi Av¸‡b cÖ‡ek Kiv‡eb| †mLv‡bB †m wPiKvj 

_vK‡e| Avi Zvi R‡b¨ i‡q‡Q AcgvbKi Avhve|Õ

78

 AZGe, Bmjvg GKwU cwic~Y© Rxeb 

e¨e¯’v; GLv‡b LwÐZ †Kvb we‡kl weav‡bi w`‡K `„wó bv w`‡q mvgwMÖK `„k¨vq‡bi cÖwZ `„wócvZ 

Kiv Riæix| Zvn‡j †Kvb ai‡bi weåvwšÍ _vK‡e bv| Zvi Kvib DËivwaKvi msµvšÍ wewaweavb 

gnvb Avjøvn KZ…©K wba©vwiZ| G weavb wbms‡Kv‡P †g‡b wb‡Z n‡e| mvwe©K wePvi GK_v AZ¨šÍ 

Ø¨_©nxbfv‡e ejv hvq †h, m¤ú` eÈ‡bi †ÿ‡Î Bmjv‡gi DËivwaKvi AvB‡b gwnjv‡`i‡K 

†Kv‡bviƒc ewÂZ Kiv nqwb| wb‡Ri fiY-†cvlY Ges weev‡ni †gvnivbv QvovI GKRb bvix 

H mKj LvZ †_‡KB DËivwaKvi cvb, †h mKj LvZ †_‡K GKRb cyiæl DËivwaKvi †c‡q 

_v‡Kb| fvB bv _vK‡j wZwb wb‡Ri wba©vwiZ Ask wbwðZiƒ‡c †c‡q _v‡Kb| hLb fvB 

(wcZv/¯v̂gxi AeZ©gv‡b Zvi AwffveK) _v‡Kb, ZLb wZwb †mB fvB‡qi mv‡_ ÔAvmvevn 

wn‡m‡e Aewkó m¤ú‡`i b¨vh¨ fvMx nb| 

12. evsjv‡`‡k Kb¨vmšÍvb‡`i DËivwaKvi m¤úwË cvIqvi wPÎ 

eZ©gv‡b evsjv‡`‡k we`¨gvb gymwjg DËivwaKvi AvBb Abyhvqx ïaygvÎ Kb¨v mšÍv‡bi 

Dcw¯’wZ‡Z g„Z e¨w³i fvB-†evb‡`i‡K DËivwaKvix MY¨ K‡i m¤ú‡`i wnm¨v cÖ̀ vb Kiv nq| 

GUv Ab¨vq Ges GKwU weZwK©Z welq|

79

 we`¨gvb gymwjg DËivwaKvi AvB‡b Kb¨v GKRb 

n‡j cwiZ¨³ m¤úwËi `yBfv‡Mi GK, Avi Kb¨v `yB ev `yB‡qi AwaK n‡j wZb fv‡Mi `yB 

fvM m¤ú` cv‡e| evwK m¤úwËi Ask cv‡e g„‡Zi fvB ev Zvi mšÍv‡biv| g„‡Zi fvB‡qi mv‡_ 

m¤úK© fv‡jv bv _vK‡jI wewa †gvZv‡eK †m cwiZ¨³ m¤úwË n‡Z m¤ú` jvf K‡i ÔAvmvevÕ 

wn‡m‡e| A_P welqwU Bmjvgx DËivwaKvi AvB‡bi m¤ú~Y© cwicš’x|

80

 Avevi wcZv-gvZvi 

m¤úwË †_‡K AwaKvsk Kb¨v mšÍv‡biv fvB ev fvB‡qi mšÍvb‡`i mv‡_ m¤úK© webó nIqvi 
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 AvjKziAvb 4:14| 
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 ˆmq` wRjøyi ingvb, Bjgyj dviv‡qR ev Bmjv‡g DËivwaKvi AvBb (wm‡jU: `viæj AvbIqvi cÖKvkbx-

2008), c„. 163-64| 

80

 kvn Avãyj nvbœvb, Aewkóvsk‡fvMx DËivwaKvi: gvIjv I gvIqvjx ebvg Avmvev, evsjv‡`k RvY©vj Ae 

BmjvwgK _U, fwj 11, bv¤̂vi 16, RyjvB-wW‡m¤î-2015, c„. 113| 
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Avk¼vq Zv‡`i cÖ̀ Ë AwaKvi h_vh_ †fvM †_‡K weiZ _v‡K|

81

 Ô`yBRb Kb¨vi As‡ki mgvb 

GKRb cy‡Îi AskÕ wn‡m‡e †h Ask Kb¨v mšÍvb cvIqvi K_v ZvI Kb¨v mšÍvb cvqbv| W. 

Aveyj eviKvZ Accessing Inheritance Law and Their Impact on Rural Women in 
Bangladesh kxl©K GK M‡elYv cÖwZ‡e`‡b e‡jb,  

DËivwaKvi AvBb Abyhvqx m¤úwË‡Z wb‡Ri AwaKvi m¤ú‡K© evsjv‡`‡ki AwaKvsk MÖvgxY 

bvixB wKQy Rv‡bb bv| hviv Rv‡bb Zv‡`i msL¨v `yB †_‡K Pvi kZvs‡ki †ewk bq| 

gymwjg MÖvgxY bvixi g‡a¨ gvÎ 43 `kwgK 2 kZvsk bvix DËivwaKvi m¤úwËi fvM cvb| 

Z‡e Zviv †ewkifvM mgqB Zv‡`i cÖvc¨ Rwgi †P‡q Kg cvb|

82

 

welqwU Bmjvgx AvB‡bi mivmwi jsNb Ges gvbweKZvi `„wó‡Z †NviZi Ab¨vq| †ÿÎ we‡k‡l 

kvw¯Í‡hvM¨ Aciva| DËivwaKvi m¤úwË †_‡K ewÂZKvixiv ciKv‡j RvbœvZ †_‡K A‡bK `~‡i 

Ae¯’vb Ki‡e|

83

 AvaywbK G hy‡Mi wPšÍvkxj wek̂vmx gvbyl‡K G ˆbivR¨Ki Ae¯’v fxlYfv‡e 

fvwe‡q Zz‡j‡Q| wcZvi m¤úwË‡Z bvixi GB wbw`©ó Ask cvIqvi AwaKvi Bmjvgx AvB‡b 

¯x̂K…Z| wKš‘ ev Í̄eZv n‡jv Avgv‡`i †`‡ki †ewki fvM AÂ‡jB bvixiv Zv‡`i GB AwaKvi 

†_‡K ewÂZ|

84

 AvjKziAvb I Bmjvgx DËivwaKvi AvBb Abymv‡i Kb¨vmšÍvb‡K m¤úwËi 

Ask †`Iqvi wb‡`©kbv _vK‡jI kn‡i ev MÖv‡g ev¯Í‡e Zviv Gi mydj cvq bv|

85

 †`‡ki cÖvq 

meLv‡bB Kb¨vmšÍvb‡`i DËivwaKvi m¤úwË †_‡K ewÂZ Kivi GKwU Uª̈ vwWkb ‰Zwi n‡q 

†M‡Q| †Kv‡bv †Kv‡bv mgv‡R DËivwaKvi m¤úwË eÈ‡bi mgq wbqgvbymv‡i bvix‡K Zvi Ask 

†`Iqv nq; wKš‘ bvix Zvi m¤úwË MÖnY bv K‡i fvB‡`i Rb¨ Zvi AskUyKy †Q‡o †`b GB f‡q 

†h, wcZvi m¤úwËi Ask MÖnY Ki‡j fvB‡`i Kv‡Q fwel¨‡Z †evb‡`i Avi †Kv‡bv `vwe-`vIqv 

_vK‡e bv|

86

 †Kv‡bv AÂ‡j Avevi Kb¨vmšÍvb‡`i ewÂZ Kiv nq wfbœ cÖZviYvi gva¨‡g| G 

†ÿ‡Î DËivwaKvi m¤úwË n¯ÍvšÍi bv K‡i bv‡ggvÎ wKQz UvKv bv‡g gvÎ g~j¨ wn‡m‡e w`‡q 

we`vq K‡i †`Iqv nq bvix‡`i|

87

 hv m¤ú~Y©iƒ‡c Ab¨vq Ges Bmjvgx bxwZ I Av`k©we‡ivax  

KvR| 
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 Women’s Inheritance Rights to Land and Property in South Asia: A Study of Afghanistan, 
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 https://samakal.com/todays-print-edition/tp, Accessed on date, 12/07/2019. 
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 ivm~j mv. e‡j‡Qb, Ò†h †jvK Zvi †Kv‡bv DËivwaKvixi AwaKvi‡K wQbœ Kivi Rb¨ `~‡i †Kv_vI cvwj‡q 
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13. M‡elYvi djvdj I Zv ev Í̄evq‡bi Rb¨ KwZcq mycvwik 

†Kvb gvbyl RxeÏkvq PvB‡j cyÎ-Kb¨v mšÍv‡bi gv‡S m¤úwË mgvb fvM K‡i w`‡Z cv‡ib| 

GUvB m½Z I b¨vqbyM; Kvib evRvi †_‡K Kjv wK‡b Avb‡j Kb¨v‡K A‡a©K Avi cyÎ‡K GKUv 

†`Iqv nq bv; eis mgvb mgvbB fvMB Kiv nq| Z‡e e¨w³i g„Zz¨i c‡i m¤úwË eÈb Ki‡Z 

†M‡j cy‡iv KziAvwbK wb‡`©kbv Abyhvqx eÈb Ki‡Z nq| G †ÿ‡Î †Kvb ai‡bi e¨Z¨q 

Bmjvgx kixqv Aby‡gv`b K‡i bv| Ab¨ w`‡K wcZv-gvZvi gxivmx m¤úwË n‡jv ev›`vi nK| 

myZivs G m¤úwË eÈ‡b Ab¨vq-AwePvi Kiv n‡j mswkøó ev›`vi mv‡_ Gi mgvavb Ki‡Z nq| 

†Kej gnvb Avjøvni Kv‡Q ÿgv PvB‡jB Zv mgvavb n‡q hvq bv| cyiæ‡li Zzjbvq bvixi 

A_©‰bwZK `vqfvi G‡Kev‡iB bMY¨ nIqv m‡Ë¡I DËivwaKvi eÈ‡bi †ÿ‡Î Bmjvg Zv‡K 

A‡bK †ewk Ask w`‡q‡Q, hv‡Z Zv Zv‡K Avw_©K ÿgZvq‡bi g‡a¨ †m mgv‡R wb‡Ri Ae¯’vb 

mymsnZ Ki‡Z f‚wgKv ivL‡Z cv‡i| AwaKvsk cyiæ‡li b¨vq bvix DËivwaKvix‡`i‡KI 

ÔAvmvevÕ ev Aewkó‡fvMx evbv‡bv n‡q‡Q, hviv Ôhvwej dziƒh‡`iÕ Ask eÈ‡bi ci Aewkó 

Ask cvb| Bmjv‡gi DËivwaKvi weavb gnvb Avjøvn cÖYxZ GK AjsNbxq weavb-gyÕwgb‡`i‡K 

GK_vi Dci `„p wek¦vm ¯’vcb Ki‡Z nq| Bmjv‡gi Ab¨vb¨ weav‡bi b¨vq G weavb m¤ú‡K©I 

ÁvbvR©b Kiv dih| G weavb‡K h_vh_ ev¯Íevq‡bi Rb¨ hvi hvi Ae¯’vb †_‡K h_vh_ f‚wgKv 

cvjb Ki‡Z n‡e| ïay PviwU Ae¯’v Ggb Av‡Q, †hLv‡b bvixiv cyiæl‡`i A‡a©K fvM cvq| 

A_P AvUwU Ae¯’v Ggb Av‡Q, †hLv‡b bvixiv cyiæl‡`i mgvb cvq| Avevi `k ev Z‡ZvwaK 

Ae¯’vq bvixiv cyiæl‡`i †P‡q †ewk cvq| ïay ZvB bq, GgbI KZK Ae¯’v Av‡Q †hLv‡b 

†Kej bvixiv Iqvwim ev m¤úwËi wnm¨vi nK`vi nq; A_P Zv‡`i mgKÿ cyiæ‡liv Iqvwim 

nq bv| evsjv‡`‡ki †cÖÿvc‡U bvixiv gxivmx m¤úwË †_‡K AwaKvsk †ÿ‡Î ewÂZ nq| wb‡¤œ 

GZ`msµvšÍ K‡qKwU mycvwik I cȪ Ívebv †ck KiwQ: 

GK. Bmjvgx Rxeb weavb msµvšÍ †gŠwjK wek¦vm I gymjgvb‡`i cvi¯úwiK 

e¨envwiK Rxe‡bi mv‡_ welqwU mswkøó weavq G wel‡q evsjv fvlvq mnR fv‡e ch©vß MÖš’ 

iPbv Kiv cÖ‡qvRb; 

`yB. gymwjg wkÿv_x©‡`i gv‡S G msµvšÍ †gŠwjK Ávb m„wói j‡ÿ¨ DËivwaKvi 

msµvšÍ AvBb‡K mswÿßfv‡e ¯‹zj, K‡jR I gv`ivmvi cvV¨fz³ Kiv Acwinvh©; 

wZb. Bmjv‡gi DËivwaKvi weav‡bi ¸iæZ¡ I cÖ‡qvRbxqZv Zz‡j ai‡Z miKvix I 

†emiKvix ch©v‡q wewfbœ †mwgbvi I †m‡¤úvwRqv‡gi Av‡qvRb Kiv `iKvi; 

Pvi. AwkwÿZ I Aa©wkwÿZ ag©cÖvY gymwjg‡`i‡K G e¨vcv‡i DØy× Ki‡Z I G 

msµvšÍ cÖ‡qvRbxq Ávb `v‡bi j‡ÿ¨ IqvR gvnwdj I agx©q Abyôvbvw`‡Z Av‡jvPbv nIqv 

cÖ‡qvRb; 

cuvP. G wel‡q mwVK Ávb `vb I Ae‡njv ~̀i Ki‡Z mvßvwnK RygyAvi LyZevq gv‡S 

gv‡S G msµvšÍ w`Kwb‡`©kbvg~jK e³e¨ _vKv AZxe Riæix; 
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Qq. DËivwaKvi eÈ‡bi e¨vcv‡i m‡PZb †jvK ˆZwi Kivi j‡ÿ¨ ivóªxq D‡`¨v‡M 

wewfbœ wkÿv cÖwZôv‡b G wel‡q mvwU©wd‡KU †Kvm© I wW‡cøvgv †Kvm© cÖ̀ v‡bi I Kg©kvjvi 

Av‡qvRb Kiv †h‡Z cv‡i; 

mvZ. DËivwaKvi m¤úwË h_vh_ eÈ‡bi e¨vcv‡i m‡PZbZv ˆZwi I fzj eySveywS 

wbim‡bi j‡ÿ¨ gvZv-wcZv KZ…©K wb‡R‡`i RxeÏkvq mšÍvb‡`i‡K †W‡K cÖ‡qvRbxq w`K-

wb‡`©kbv †`Iqv, †g‡q mšÍvb‡`i‡K Avjøvn cÖ̀ Ë wb‡R‡`i G AwaKvi †Q‡o bv †`qvi e¨vcv‡i 

DØy× Kivi cvkvcvwk mšÍvb‡`i‡K ci¯ú‡ii my‡L I `yt‡L Askx`vi nIqvi e¨vcv‡i ZvwM` 

†`qv cÖ‡qvRb; 

AvU. DËivwaKvi eÈ‡bi †ÿ‡Î bvbvwea Awbq‡gi e¨vcv‡i iv‡óªi cÿ †_‡K ’̄vbxq 

cÖkvmb‡K Z`viwK Kiv Ges Zv wbim‡bi cÖ‡qvRbxq D‡`¨vM MÖn‡bi Rb¨ AvBbx KvVv‡gv MVb 

Kiv †hZ cv‡i|  

14. Dcmsnvi 

DËivwaKvi weÁvb ev Succession Science Bmjvgx Rxeb weav‡bi GK Awe‡”Q`¨ Ask| G 

weav‡bi cÖ‡YZv n‡jb gnvÁvbx I gnvgwng Avjøvn Zvqvjv, whwb ev›`vni cÖK…Z Pvwn`v I 

`vwqZ¡ KZ©e¨ m¤ú‡K© mg¨K AeMZ| RxeÏkvq ev›`v Kvi Øviv †ewk DcK…Z n‡q‡Q Ges 

g„Zz¨i ci †K Zvi Kv‡R Avm‡e ev Zvi †i‡L hvIqv Iqvwim‡`i †ewk DcKv‡i Avm‡e, Zv 

†Kej wZwbB Rv‡bb| myZivs Zuvi eÈbB n‡e m‡e©vËg eÈb, G‡Z †Kv‡bv m‡›`n †bB| gnvb 

Avjøvn bvix-cyiæl wbwe©‡k‡l mK‡jiB ¯ªóv| wZwbB Zv‡`i mK‡ji mKj cÖ‡qvRb c~i‡Yi Rb¨ 

h_vh_ AvBb I weavb iPbv K‡i‡Qb| ZvB G AvBb ev Í̄evqb Kiv mK‡ji ˆbwZK `vwqZ¡ 

Ges Zv‡Z †Kv‡bviƒc wecwË ˆZwi bv KivI Acwinvh©| DËivwaKvi eÈ‡b Awbqg Kivi 

gva¨‡g †Kej e¨w³we‡kl‡KB ewÂZ Kiv nq bv; eis Gi gva¨‡g Zvi mv‡_ mswkøó Av‡iv 

A‡bK bvix I cyiæl‡KI ewÂZ Kiv nq| Bmjvgx kixqv‡Zi weavbvejx Ae‡jvK‡bi ci 

wkiK- Kzdi Ges Ab¨vqfv‡e gvbyl‡K nZ¨vi Aciv‡ai ci gxivmx m¤úwË Ab¨vqfv‡e 

fÿ‡bi Aciva me‡P‡q †ekx I fq¼i| m~iv wbmvi 13 Ges 14 bs Avqv‡Z DËivwaKvi 

AvBb cvj‡b cyiæ®‹vi I Zv jsN‡b Pig kvw¯Íi †Nvlbv G‡m‡Q| evsjv‡`‡k Bmjvgx 

DËivwaKvi AvB‡bi Av‡jv‡K gxivmx m¤úwË mwVKfv‡e Lye KgB ewÈZ nq| AwaKvsk †ÿ‡Î 

cyiæ‡li †Lqvj-Lywk I wbR¯ ̂ wPšÍv-‡PZbvi Av‡jv‡K MÖvg¨ mvwjk ms¯‹…wZ I gvgjvi gva¨‡g 

gvbyl gxivmx m¤úwËi AwaKvi jvf K‡i| 




